UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re: BKY 3-92-2662
Hanson Restaurants, |nc.
Debt or .

Mchael S. Dietz, Trustee for the ADV. 3-92-184
Bankruptcy Estate of Hanson
Rest aurants, Inc.

Plaintiff,
VS. ORDER
Dani el L. Hanson and Stanl ey Hanson

Def endant s.

This matter cane before the Court on trial to determ ne
whet her the Trustee can avoid preferential transfers fromthe
Debtor's insider/guarantors. M chael Dietz appears as Chapter 7
Trustee. Dan Multon appears on behal f of the Defendants. Based
upon the files, records, evidence and testinmony presented at trial
and argunents of counsel, the Court makes this Order pursuant to
t he Rul es of Bankruptcy Procedure.

The Defendants were guarantors of certain pre-petition
obligations of the Debtor to First State Bank of Wabasha.
Def endant Dani el Hanson, principal of the Debtor, caused the Debtor
to transfer pre-petition, to the Bank, all real and persona
property of the Debtor toward satisfaction of the guaranteed debt.
In return, the Bank rel eased the guarantors fromfurther liability.
The Trustee brings this action to avoid the transfer under 11
U S.C. Section 547(b).

On Novenber 7, 1990, Hanson Restaurants, Inc., purchased al
real and personal property of the business known as Wabasha Resort
from Ronal d and Judith Krueger. The purchase price included the
assunption of an existing note and first nortgage in favor of First
St ate Bank of Wabasha in the anount of $203, 000, and, a note and
second nortgage to the Kruegers in the amount of $64,000. The Bank
was aware of the transaction, consented to it, and subsequently
accepted paynents on its note fromthe Debtor. Neither the Bank
Kruegers nor the Debtor filed a financing statenent on the persona
property under the Debtor's name, but the originally filed UCC 1
financing statement covering the Bank's collateral and listing the



Bank

t he

Kruegers, d/b/a The Wabasha Resort remmined on file. On Novenber
9, 1990, Daniel L. Hanson executed a Guaranty in the anount of
$200, 000, in favor of the Bank, guaranteeing the assuned debt. On
Septenber 9, 1991, Stanl ey Hanson executed a simlar Guaranty, but
limted to $25,000. The note in the ampunt of $64,000.00 in favor
of the Kruegers was not guaranteed by the Defendants.

The Debt or subsequently became del i nquent under the terns of
the note and, on February 11, 1992, the Bank brought a replevin
action in state court to obtain possession of the resort's persona
property. At the replevin hearing, the state court ruled that the
Bank was entitled to the property, and requested that the Bank's
attorney submit a witten order for his signature. The order was
never submitted to the Judge because the parties otherw se resol ved
the matter.

On February 25, 1992, the Debtor, Stanley Hanson and Dani el
Hanson, and the Kruegers, (FN1) entered into an agreenent with the

to transfer all personal and real property of the Wabasha Resort to
the Bank. The Debtor, through Dani el Hanson, and the Kruegers,
executed quit claimdeeds in favor of the Bank.(FN2) In exchange,

Bank rel eased the Hansons and the Kruegers fromall liability for
any deficiency ow ng on the note.

Total value of the property transferred was $215, 000, of which
$190, 000 was attributable to the real property and $25,000 to the
personal property. The Bank was owed approxi mately $242,000. The
val ue of the rel eased deficiency was $27,000. At the time of the
transfer, the Debtor owed the Kruegers $56,000 on the second
nort gage

The Debtor's petition for relief under Chapter 7 was filed on
May 5, 1992. The Trustee argues that the pre-petition transfers of
the real and personal property to the Bank were preferential to the
guarantors in the amount of $27,000, the value of the rel eased
deficiency. Additionally, the Trustee seeks recovery for the
Krueger's $65, 000 second nortgage debt. (FN3)
.

A, In Ceneral
11 U.S. C. Section 547(b) provides:

Except as provided in subsection (c) of this section, the
trustee may avoid any transfer of an interest of the
debtor in property--

(1) to or for the benefit of a creditor
(2) for or on account of an antecedent debt owed by the
debt or before such transfer was made
(3) made while the debtor was insolvent;
(4) made- -
(A on or within 90 days before the filing of
the petition; or
(B) between ninety days and one year before
the date of the petition, if such creditor at
the tinme of such transfer was an insider; and
(5) that enables such creditor to receive nore than such



creditor would receive if--
(A) the case were a case under chapter 7 of
this title;
(B) the transfer had not been made; and
(C© such creditor received paynment of such
debt to the extent provided by the provisions
of this title.

Guarantors are contingent creditors, and transfers nade by a debtor
for their benefit can be avoidable under the statute. See: Levit
v. Ingersoll Rand Fin. Corp., 874 F.2d 1186, 1199-1200 (7th Cr.
1989).

A transfer of collateral to an unperfected creditor in
sati sfaction of an antecedent debt can be a preference because it
di m ni shes the estate by allowing the transferee to receive nore
fromthe estate of an insolvent debtor than woul d be received if
the transfer had not been nade and the case was a case under
Chapter 7 at the tinme of the transfer.(FN4) However, a transfer of

collateral to an undersecured, perfected, first priority creditor
toward satisfaction of its debt, cannot be a preferential transfer
to either the obligee or its guarantor. See: Mller v. Rausch-
Alan (In re Gamest), 129 B.R 179, 181 (Bankr. D.Mnn. 1991); and,
Travelers Ins. Co. v. Canbridge Meridian Goup, (In re Erin Food
Serv.), 980 F.2d 792, 801 (1st Cir. 1992). This is so, even where
t he undersecured creditor transferee waives the deficiency as to
the guarantor. The gratuitous wai ver of a guarantee does not

di mi ni sh the estate

B. The Transfer For Benefit of Defendants as Guarantors of Bank
Debt .

The Real Estate. The Bank had a perfected first nortgage on
the real property and was undersecured on the underlying
obligation. Accordingly, transfer of the real property was not
preferential to the Bank; nor could it be preferential to the
Def endants, as the Bank's guarantor. See: Ganest, at 181

The Personal Property. The Trustee argues that the Bank's
perfected security interest in the personal property was
ext i ngui shed when the property was transferred to the Debtor from
t he Kruegers and, therefore, subsequent transfer of the collatera
by the Debtor to the Bank was preferential to the Bank and
Def endant guarantors. The Trustee relies on Mnn. Stat.
Section 336.9-306, which provides in pertinent part:

(2) Except where this article otherwi se provides, a
security interest continues in collateral notw thstandi ng
sal e, exchange or other disposition unless the

di sposition was authorized by the secured party in the
security agreenent or otherw se, and al so continues in
any identifiable proceeds..

The Trustee clains that the Bank, by consenting to the transfer of
its collateral fromthe Kruegers to the Debtor, authorized the

di sposition of the property within the nmeaning of the statute,
resulting in termnation of the Bank's security interest.

However, it has been held that:



[A] secured party's consent to the sale of secured
property is not coextensive in scope with a transfer free
of a security interest...To determ ne whether a

di sposition is "authorized" under section 9-306(2), a
court nmust look to the entire agreenent between the
secured party and the debtor. And if the secured party
and the debtor agree that the debtor can sell the secured
property but the secured party will retain his security
interest in the sold property, then the entirety of that
agreenment must be given effect, and the disposition is
not "authorized" under section 9-306(2).

Wegner v. Grunewal dt, 821 F.2d 1317, 1321, (8th Cr. 1987).

The Trustee cites Citizen's Nat'l Bank of Madelia v. Mnkato
| mpl enent, 441 N.W2d 483 (M nn. 1989) as strictly interpreting the
statute and hol ding that consent to a transfer of collateral alone
satisfies the authorization of disposition provision of Mnn. Stat.
Section 3-906(2). A careful reading of the case and revi ew of
M nnesota | aw, however, reveals that Wegner is consistent with
M nnesota | aw addressing the statute.

The collateral involved in Ctizen's National were goods held
by the debtor for sale to the public in the ordinary course of the
debtor's business. Under those circunstances, consent to the sale
in the ordinary course is synonynmous with authorization to
distribute within the neaning of Mnn. Stat. Section 336.9-306(2).
A buyer in the ordinary course takes free and clear of any security
interest in goods created by the seller, whether or not the buyer
is aware of the interest. See: Mnn. Stat. 336.9-307(1).

In an earlier case, the Mnnesota Suprene Court, in addressing
the statute, held that:

[ Whet her] the secured party authorized the sale may be
inferred fromthe circunstances, general |anguage, and
conduct of the parties.

Vacura v. Haar's Equip., 364 N.wW2d 387, 392 (Mnn. 1985).
VWil e Vacura al so focused on consent to sale as authorization under
M nn. Stat. 336.9-306(2), again, the collateral were goods held by
the debtor for sale to the public in the ordinary course.

The collateral in Wegner, like the collateral here, was not
property held by the debtor for sale in the ordinary course. In
Wegner the property was a liquor license. |In this case the

collateral was property used in connection with the operation of a
resort. A secured creditor's consent to the sale of its
collateral, where the property is not property held for sale in the
ordinary course, is not necessarily "authorization" to dispose of
the collateral under Mnn. Stat. 336.9-306(2). |In this case, when
considered in light of: the security agreenent; the nature of the
collateral; relationship of the parties; and, their course of
dealing, the Bank's consent to the sale is not persuasive evidence
of "authorization" under the statute.

The security agreenent did not authorize a disposition of the
collateral free and clear of the Bank's interest. The Bank did not
explicitly authorize such a disposition. The transaction was not



the type where such an authorization would ordinarily be expected.
Contrary, the nature of the collateral, circunstances of the
transaction, relationship and conduct of the parties, together
create the inference that the Bank did not authorize (and the
parties did not intend) disposition free and clear of the bank's

i nterest under Mnn. Stat. Section 336.9-306(2).

Accordingly, the Bank's security interest in the persona
property transferred to it by the Debtor on February 25, 1992, had
not been term nated earlier under Mnn. Stat. Section 336.9-306(2),
as a result of sale of the collateral to the Debtor with the Bank's
consent. The Bank, therefore, had a continuing, perfected security
interest in the personal property transferred to it by the Debtor
in satisfaction of the Bank's debt. Again, the Bank was
undersecured. The transfer was not preferential to either the Bank
or the Defendants, as neither received fromthe estate nore than
the value of the Bank's collateral

C. The Trustee's Caimon the Krueger Debt.

The Defendants did not guarantee the Debtor's obligation to
t he Kruegers. Accordingly, they were not guarantors or contingent
creditors of the Debtor regarding that debt. The Trustee argues at
I ength that the Defendants were the "alter ego” of the Debtor. But
he does not explain how, assum ng the assertion to be true, it
relates to this Section 547 proceeding. A basic elenent of a
Section 547 action is that the transfer at issue be made to or for
the benefit of a creditor. See: 11 U S.C. Section 547(b)(1). ne
who is the "alter ego"” of a debtor
is not a creditor of the debtor, since one is not a creditor of
onesel f. Accordingly, acceptance of the Trustee's "alter ego”
theory woul d deprive himof his entire Section 547 claim

The Trustee has offered no explanation of how the Debtor's
transfer to the Bank satisfies Section 547(b)(1), or any other
el ement of the statute, as to the Krueger's second nortgage. No
preferential transfer has been shown.

M.

Based on the foregoing, I T | S HEREBY ORDERED:

The Defendants are entitled to judgnent that the transfer of
t he Wabasha Resort real and personal property by the Debtor to the
State Bank of Wabasha on or about February 25,1992, was not a
preferential transfer under 11 U S.C. Section 547(b) as to the
Def endant s.

LET JUDGVENT BE ENTERED ACCORDI NGLY.

Dated: June 22, 1993. BY THE COURT

DENNI S D. O BRI EN
U S. Bankruptcy Judge

(FN1) Although the Debtor had assumed the Krueger note and
nort gage, the Bank had not rel eased the Kruegers fromliability.



(FN2) The deed was obtained fromthe Kruegers to clear the record
of their second nortgage.

(FN3) Apparently, the Trustee includes the $56,000 owed by the
Debtor to the Kruegers as part of the total deficiency that the
Def endants woul d have been liable for, absent the transaction, based
on an "alter ego" theory. Neither the theory nor the
Trustee's explanation of howit relates to the 547 action, is
cl ear.
END FN

(FNA) \Where the security interest or lien is unperfected, it is
avoi dabl e by a trustee under 11 U. S.C. 544. Consequently,

paynment to an unperfected secured creditor during the preference
period is the same as paynment to an unsecured creditor for purposes
of 547 anal ysis.

END FN



