UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:

Davi d Francis Hal ver son
Ann- Mari e El ai ne Hal ver son
a/ k/ a Ann-Nari e El ai ne Bauer;

Debt ors. BKY 98-43188

Ti na Erickson, as parent and natural ADV 98-4147
guardi an of Carol Johnson, a m nor

Plaintiff,
ORDER DETERM NI NG
V. DI SCHARGEABI LI TY
OF A DEBT
Davi d Francis Hal ver son

Def endant .

At M nneapolis, Mnnesota, October 16, 1998.

Thi s proceeding cane on for trial to
det ermi ne whether the defendant's debt to the
plaintiff, if any, is excepted fromhis discharge
under 11 U.S.C. Section 523(a)(6).(1) Steven H
Silton appeared for the plaintiff and Gegory R
Ander son appeared for the defendant.

This court has jurisdiction over this
adversary proceedi ng pursuant to 28 U S.C
Sections 157(b) (1) and 1334 and Local Rule 1070-1
This is a core proceeding within the neani ng of 28
U S.C. Section 157(b)(2)(I).

BACKGROUND

On August 17 and 18, 1992, Carol Johnson
who was then 11 years old, was visiting her
nmot her's sister Tracy Hal verson and Tracy's
husband Davi d Hal verson. Tracy and David were
recently married and expecting their first child.
Prior to August 1992, Carol had limted
interaction at famly gatherings with David who
was then 27 years ol d.

On August 17, 1992, Tracy left hone to
post signs advertising her car for sale. Carol
was | eft alone with David. Carol clains that,
whi | e playing video games with David, she got up
to do sonething and David grabbed her around her
wai st, pulled her to him held her on his lap
against her will, and touched her. Attenpting to
put his hand up under her shirt, David touched
Carol's breast and she pushed his hand away.
Davi d then touched Carol, over her clothes, on her
inner thigh within 1-2 inches of her vagina, for
what she perceived to be a long tine until she got



away fromhim(2)

After she freed herself, Carol ran around
as David chased her. At one point during David's
pursuit, Carol barricaded herself behind chairs to
keep himfromreaching her. As soon as Tracy
arrived in the driveway, David ceased his pursuit
and behaved as though not hi ng unusual had
happened. At the tine, Carol did not tell Tracy
or anyone el se what had happened. She was afraid
and confused, and didn't understand why David
woul d do sonething so nmean to her.

The next day, August 18, 1992, Tracy
again left Carol alone with David. Carol's nmenory
of what happened on August 18, 1992, is cl ouded.
In her deposition, Carol testified that she
mnimally recalls the details of the second day
because she quickly became successful at
forgetting. At trial, Carol testified that
al t hough she cannot recall the specifics she

renenbers it was the "sane stuff.” "I renenber
hi m hol di ng me again, touching ne; | don't
renenber where." She al so renenbers that, while

Tracy was home but in another room David came up
behi nd Carol and kissed Carol on the back of her
neck.

David's version of the events of August
17, 1992, characterizes the incident as playful
consensual rough-housing and westling that got
carried away. (3) He denies touching Carol on her
breast, near her vagina, or on her legs. David
stopped the westling when he realized that Carol
was afraid. He insists that he sinply knew Carol
was afraid, but that he did not know why she was
afraid.

David admits that in August 1992, he knew
Carol was 11 years old. He also testified,
however, that she |ooked |ike she was 16 years
ol d, that she was "wel|-devel oped,” and that she
dressed i nmmodestly. David stopped westling not
only because of Carol's apparent fear, but also
because of the tenptation he began to experience.
He explained his tenptation as sexual thoughts
about Carol, and pictures playing in his mnd of
hi m havi ng sexual relations with her. David has
no recol | ecti on what soever of the next day, August
18, 1992.

Carol told her story to her nother
shortly after the incident and a crimna
conplaint was filed agai nst David. The police
i nvestigated and Carol and David both gave ora
and witten statenents.(4) The crimnal case was
di sm ssed at Carol's request because she was
afraid to testify and because she did not want to
cause trouble for her aunt.

DI SCUSSI ON
Di schargeability Under Section 523(a)(6)

Carol Johnson clains that she suffered a
willful and malicious injury and that therefore



David's debt to her for that injury is

nondi schar geabl e under 11 U S.C. Section
523(a)(6). In the Eighth Crcuit, "willful" and
"mal i ci ous" are separate elenments of the Section
523(a) (6) exception to discharge

Prior to this year, "willful" meant
"headstrong and knowi ng," and "malici ous" mneant
"targeted at the creditor ... at least in the
sense that the conduct is certain or al nost
certain to cause [] harm" Barclays Anerican/ Bus.
Credit, Inc. v. Long (In re Long), 774 F.2d 875,
881 (8th Gr. 1985); see also Johnson v. Mera (In
re Mera), 926 F.2d 741 (8th Cr. 1991) (extending
the definitions of willful and malicious to
injuries other than those fromtransfers in breach
of security agreenents).

The Suprenme Court recently clarified the
definition of willfulness, stating that "debts
arising fromrecklessly or negligently inflicted
injuries do not fall within the conpass of Section

523(a)(6)." Kawaauhau v. Ceiger, __ US _ , 118
S. . 974, 977 (1998). "[T]he (a)(6) formul ation
triggers. . .the category “intentional torts,' as

di stingui shed fromnegligent or reckless torts."
Id.; affirmng the Eighth Grcuit's opinion in
Cei ger v. Kawaauhau (In re Ceiger), 113 F.3d 848,
852 (8th Gr. 1997) (en banc) (debt cannot be
exenpt from di scharge unless it is based on an
intentional tort).

I n Kawaauhau, the Suprenme Court did not
address the neaning of malicious so the Eighth
Crcuit's formulation still obtains. In the Eighth
Crcuit, the element of malice contained in
Section 523(a)(6) addresses the harmresulting
fromthe intentional tort constituting the injury.
Mal i ci ous for purposes of Section 523(a)(6) neans
that the debtor targeted the creditor to suffer
the harmresulting fromthe debtor's intentional
tortious act.

An injury is malicious when the debtor
intended to harmthe creditor at least in the
sense that the debtor's tortious conduct was
certain or alnost certain to cause harm \Waugh v.
El dridge (In re Waugh), 95 F.3d 706, 711 (8th Gir.
1996). "While intentional harm may be very
difficult to establish, the likelihood of harmin
an objective sense may be considered in eval uating
intent.” See Long, 774 F.2d at 881

The Rest at enent

In the Restatenment (Second) of Torts, the
concepts of "injury" and "harm' are distinct. In
formulating its definition of "willful,"” the
Supreme Court relied on the Restatenent's use of
the term"injury," neaning the invasion of any
legally protected interest of another.

Rest at enent (Second) of Torts Section 7. The
Eighth Grcuit's definition of malicious focuses
on the resultant "harm™ neaning the existence of



| oss or detrinment in fact of any kind to a person
resulting fromany cause.(5) 1Id. |In fact, the notes
to the Restatenent indicate that nalice sonmetines
means "the doing of an act that necessarily

results in harmto another and is done without a
privilege." Restatenent (Second) of Torts Div. 7

Ch. 29 Intro. Note (1977). In other words, the
debt or nust have intended the injury (willful) and

he must al so have intended the harm (malici ous).

St andard of Proof

The preponderance of the evidence
standard applies to the dischargeability
exceptions in Section 523(a). United States v.
Foust (In re Foust), 52 F.3d 766, 768 (8th Gir.
1995) (per curian), citing Gogan v. Garner, 498
U 'S 279, 291 (1991).

WIIful

Intentional torts constitute a "lega
category" of personal injury that is based on "the
consequences of an act rather than the act
itself.” See Ceiger, 113 F.3d at 852, citing
Rest at enent (Second) of Torts Section 8A, conment
a, at 15 (1965). An intentional tort requires
that the actor "desires to cause consequences of
his act, or ... believes that the consequences are
substantially certain to result from[his act]."

I d.

Carol contends that the injuries
inflicted upon her by David constitute the
intentional torts of assault, battery, and fal se
i mprisonment. If that is so, then the wllful ness
requi renent of Section 523(a)(6) is satisfied.

Having only the benefit of the parties
testinmony, | have found the facts in this case
| argel y based on undi sputed assertions, the
consi stency and inconsistency of trial versus
deposition testinony, and ultimtely by
credibility determ nation. David s denials are
bare. Mreover, they are contradicted by his own
adm ssions and his prior testinony, and
unsupported by the undi sputed facts.

To be liable for assault, David nust have
intended to cause harnful or offensive contact
with Carol, or inmnent apprehension of such
contact, and Carol nust have been thereby put in
such inm nent apprehension. Restatenent (Second)
of Torts Section 21. David argued at |ength that
Carol's allegation that he touched her breast was
fal se based on m nute distinctions between her
several accounts of the incident.(6) Carol's
testinmony is consistent, however, at least to the
extent that it is certain David tried to touch her
br east.

I find that David at a m ni mum touched
Carol's breast over her shirt, while Carol pushed
hi s hand away and prevented himfromputting his



hand under her shirt. David conmtted the
intentional tort of assault against Carol because
he i ntended harnful and of fensive contact upon
her, and because he put her in inmmnent fear of
that harnful contact.

To be liable for battery, David nust have
intended to cause harnful or offensive contact
with Carol, or inmnent apprehension of such
contact, and harnful contact with Carol directly
or indirectly nust have resulted. Restatenent
(Second) of Torts Section 13. There is no
guestion that David intended and achi eved cont act
upon Carol. He characterizes it as consensual and
appropriate horseplay and flatly denies touching
her near her vagina. His insistence, however,
| acks credibility and is underm ned by his own
admi ssi ons.

It is a fair characterization of events
to find that David used westling and play as an
excuse to touch Carol for his own sexua
gratification. H s denials ring hollowin the
face of his own testinony that he thought she was
wel | devel oped and dressed i modestly (which is an
ill-disguised way of saying he thought she was
i nviting sexual contact).

It is understandable to expect that Caro
may have difficulty remenbering the details of an
i nproper personal invasion by a trusted adult
famly menber, especially as she experienced the
i nci dence at the enotionally tender age of el even.
Davi d's nmenory, however, is troubling.

He renenbers the particularities of
August 17, 1992, in great detail. He apparently
recalls interaction with Carol on nunerous
occasions prior to August 1992. He renenbers
details of events since August 1992, yet he has
virtually no recoll ecti on what soever of August 18,
1992. David's nenory failure, conveniently
aligned with Carol's bl ank, doesn't make sense.
Conmbi ned with Carol's superior credibility and the
undi sputed facts, David' s nenory failure adds to
the basis upon which I find himto be untruthful

Aside fromthe suspect nature of David's
sel ective nmenory, his adm ssions are fatal. Hi s
m nd was all about sexual gratification while he
was westling with his eleven year-old niece. He
was tenpted to have sexual relations with her, he
observed that she was wel | -devel oped and dressed
in elastic shorts, and he knew that she was
afraid. He admits grabbing her and pulling her to
him but relies on his claimthat he held her by
the el bow, not the waist, and that his purpose was
to play, not to put her on his lap

David's testinony, in his deposition and
at trial, amounts to a nelee of countervailing
assertions and a feeble attenpt at weakening
Carol's credibility. The effect is the opposite.
Davi d's confessed state of mind and his express
acknow edgment of physical contact sinply drown
his alternative interpretations of the situation



and destroy his own credibility.

Carol's testinmony, however, is
consi stent. She has not changed her story. The
sem - aggressi ve questioning nmeant to conplicate
her allegations, twi st her answers or test the
reliability of her menory has done little to
underm ne her credibility and nerely indicated
that she is still a child providing perhaps not
careful ly chosen but basically straightforward and
si nmpl e | anguage to describe her experience.

In addition to the weight of credibility
determ nation falling in favor of Carol, other
undi sputed facts support her version of events.
Carol told her nother and grandnot her what
happened shortly after the incident. A crimna
conplaint was filed and investigated, and dropped
because Carol did not want to testify. The
timeliness of Carol's confidence to her nother and
t he subsequent crimnal action underm ne David's
claimthat the present action is unfounded and
fabricated to frustrate cl ai ns between David and
his now former wife, Tracy.

It is also significant that when Carol
and her sister later noved with their nother to
live on David's farm Carol stayed in a trailer
wi th her grandnother, separate fromthe hone on
the sane property in which David resided. Carol's
younger sister Jenny was permitted to live in the
hone, and no one was concerned for Jenny in his
presence.

However, | find it nore significant that
someone was concerned enough for Carol that she
had to live apart from her nother and sister in
order to keep her distance from David. Mbreover,
it is undisputed that Carol was never alone with
David during this period of living arrangenents,
when she was visiting her nother and sister in the
house or when she was outside with the horses.

Finally, since the incident with David, (7)
Carol has experienced serious enotiona
di st urbances such as violent outbursts, self-
mutilation and attenpted suicide, for which she
now has a long history of clinical depression
counsel i ng and therapy, including medications.

She testified that she relates sone portion of her
battle with nental illness to her experience with
David. Specifically, she has self-esteem

probl ens, severe difficulty in relationships with
men, and becones very upset if touched bel ow her
wai st. Carol's undi sputed subsequent psycho-
sexual problenms support her version of what
happened with Davi d.

I find that David committed a battery
upon Carol on August 17, 1992, when he
del i berately touched her on her breast and inner
t hi gh near her vagi na over her clothing, and
because on August 18, 1992, he deliberately kissed
her on her neck and agai n engaged in sone neasure
of inappropriate sexual touching.

To be liable for false inprisonnment,



Davi d nmust have intended to confine Carol within
boundari es fixed by David, and he nust have acted
directly or indirectly thereby causing such
confinenent, and Carol nust have been conscious of
the confinenent or harned by it. Restatenent
(Second) of Torts Section 35. | find that on
August 17 and 18, 1992, David falsely inprisoned
Car ol

Davi d deliberately held Carol on his Iap
and he confined her to his hone, indirectly
because he was the sole adult and authority
present, and directly on August 17 by chasi ng her
and causing her to create a bl ockade between them
to keep himaway from her. Carol knew she was so
confined, and she was harmed from such confi nenent
due to the assault and battery she thereby
endur ed.

Since David conmitted three intentiona
torts, his conduct was wllful.

Mal i ci ous

Havi ng determ ned that the injury
suffered by Carol was willful, the question
remai ns whether the injury was al so nmali cious.
The mal i ci ousness elenent is satisfied if, in
committing the intentional torts of assault,
battery, and fal se inprisonnment, David intended
the resulting harmor the harmwas certain or
nearly certain to result. See Waugh, 95 F.3d at
711; Long, 774 F.2d at 881l. He nust have targeted
the harmat Carol. Mera, 926 F.2d at 744, citing
Long, 774 F.2d at 881

In order to have a neani ng i ndependent
fromw llful, malice for purposes of Section
523(a)(6) "must apply only to conduct nore
cul pable than that which is in reckl ess disregard
of creditors' [] interests and expectancies."
Long, 774 F.2d at 881. The Section 523(a)(6)
mal i ce i nquiry asks whether the |evel of
cul pability can fairly be identified as
"intentional harnm or whether the "conduct
“necessarily causes injury.'" Id.

In Mera, a judge gave his court

reporter an unwanted kiss. For purposes of
Section 523(a)(6), the Eighth Crcuit held that
"Mera was nore than reckl ess when he ki ssed
Johnson because he intended to cause Johnson
harm" Mera, 926 F.2d at 744. The Court found
that Mera was certain or substantially certain
that the court reporter would be harmed by an
unwant ed ki ss because he knew the affections were
not shared and that the court reporter "would be
harmed by the of fensive contact.” 1d.

The opinion in Mera denonstrates both
that the Section 523(a)(6) exception to discharge
applies to injuries to the creditor other than of
a financial nature, and that the intentional harm
required by the elenment of malice may be satisfied
by the indications of the particular circunstances



and by the inherent nature of the offending
i njury.

In finding malice in Mera, the Court
relied on the assunption that unwanted sexua
contact is harnful and that Mera knew as nuch and
conmitted the battery anyway. Accordingly, David
cannot defeat maliciousness by claimng that he
did not intend his tortious conduct to harm Carol
because the Mera opinion stands for the
proposition that malice, or intent to harm in a
sexual intentional tort is self-evident, either
because the tortfeasor knows his conduct is
certain or alnost certain to cause harm or
because he shoul d know and therefore the intent is
inferred as a matter of |aw

Davi d observed that Carol had devel oped
breasts, and that she was mature for her age. He
consi dered her to have the physica
characteristics of a sixteen year old.
Nevert hel ess, David knew that Carol was only
el even years old. David nade physical contact
wi th Carol anyway, knowi ng that his inappropriate
touching was certain or alnost certain to cause
her harm

There are many anal ogous cases t hat
denonstrate the general application of inferred
intent to harmin cases involving sexual torts and
of fenses, especially where the victimis a child.
In Horace Mann | nsurance Conpany v. | ndependent
School District No. 656, 355 N.W2d 413, 416
(Mnn. 1984), the Suprene Court of M nnesota
inferred an intent to injure, for purposes of an
i ntentional act exclusion in an insurance policy,
where the act of the insured was intentiona
sexual m sconduct. The Court held that the
insured "did not subjectively intend to harm
al t hough he intended to commit those sexua
contacts to which he admts,” and that "those
subj ective statenents do not preclude this court
frominferring an intent to injure or to damage
fromthe nature of the acts involved."

I d. (enphasi s added); see also Illinois Farners

I nsurance Conpany v. Judith G, 379 N.W2d 638,
641-42 (. App. Mnn. 1986) (recounting cases that
infer as a matter of law intent to harmfrom
nature of sexual contact with a mnor).

The Eighth Grcuit has reached the sane
conclusion. In B.B. v. Continental |nsurance
Conpany, 8 F.3d 1288, 1293-94 (8th Cr. 1993), the
Court had to deci de whether the M ssouri Suprene
Court would adopt the inferred intent standard in
cases of sexual nolestation of a mnor to inpute
an intent to harmregardl ess of the actor's
subj ective intent. The Court noted that the
inferred intent standard "is now the unani nous
rul e anong jurisdictions that have considered the
issue." 1d. at 1293.

The Court explained that "[t]he rationale
behind the inferred intent standard is based on
the inherently harnful nature of child



nol estation." 1d.

[Alcts of sexual nolestation against
a mnor are so certain to result in
injury to that mnor that the law w ||
infer an intent to injure on behal f of
the actor without regard to his
clainmed intent.

[I]n the exceptional case of an act
of child nolestation, cause and effect
cannot be separated; that to do the act
is necessarily to do the harmwhich is
its consequence; and that since
unquestionably the act is intended, so
also is the harm

[ T] he very essence of child
nol estation is the gratification of
sexual desire. The act is the harm
There cannot be one w thout the other.
[T]he intent to nolest is, by itself, the
same thing as intent to harm

The courts following the majority
approach have concl uded that sexua
m sconduct with a mnor is objectively so
substantially certain to result in harm
to the minor victim that the perpetrator
cannot be allowed to escape society's
determ nation that he or she is expected
to know that.

Id. (citations onmitted).

In holding that M ssouri would adopt the
inferred intent standard, the Court found that the
anal ysis behind the majority approach mrrored
public policy in Mssouri, especially as reflected
in Mssouri's crimnal statutes, which provided
for strict liability in cases of sexua
nol estation of a mnor. 1d. at 1293-94.

The Court also relied on a juxtaposition
of econom c and noral public policy justified by
the nature of the offense of sexual contact with a
mnor. "[T]he benefit of ensuring conmpensation of
the victim is outwei ghed by the effect of
al l owi ng sexual offenders to escape having to
conpensate mnors for the harmthat the courts
have established is inherent in such offenses.
Id. at 1295 (citations onmitted).

Bankruptcy rests squarely on that
crossroads of econony and norality, especially
Section 523(a)(6), which is precisely why these
inferred intent cases are applicable. As a
district court in Wsconsin held, "[T]he
[inferred-intent] approach ... stands for the
proposition that a person who sexual |y mani pul at es
a mnor cannot expect his insurer to cover his
m sconduct and cannot obtain such coverage sinply



by saying that he did not nean any harm" Whitt
v. Deleu, 707 F.Supp. 1011, 1016 (WD.Ws. 1989).

Simlarly, Section 523(a)(6) of the
Bankruptcy Code stands for the proposition that a
debt or who has intentionally injured and
intentionally harmed his creditor cannot expect
bankruptcy relief to include discharging his debt
for such conduct, and he cannot obtain a discharge
of that debt sinply by saying that he did not nean
any harm

There is no reason why the inferred
i ntent standard applicable to sexual m sconduct
against mnors in other settings should not also
apply in bankruptcy. Congress provided Section
523(a)(6) to avoid discharging debts for norally
repugnant debtor conduct (malicious intentiona
torts), and sexual contact with children appears
to be a category of conduct defined across
jurisdictions to inherently enconpass nalice.

Finally, even if | did not apply an
inferred intent standard, the Eighth Crcuit in
Mera reiterated that "circunstantial evidence of
the debtor's state of mind could be used to
ascertain whether nalice existed." Mera, 926
F.2d at 744. David' s adm ssions that he was
sexual |y tenpted, that he observed Carol to appear
to be sixteen years of age and inmodestly dressed,
and that he was thinking, while he was engaging in
physi cal contact with her, about having sexua
rel ations with her, unanbi guously define the
nature of his intentions.

If that al one were yet insufficient to
establish that David i ntended to harm Carol by his
m sconduct, add to that his adm ssion that he knew
she was frightened during the physical contact,
and the presence of malice is manifest. |If he
knew she was afraid, then he knew what he was
doi ng was harnful to her. \ether he proceeded
upon realizing her fear is irrelevant to the
malice inquiry. The issue of his intent to harm
necessarily applies to conpleted conduct, and
have found that the acts as alleged occurred
notwi t hst andi ng hi s unconvi ncing protestations to
the contrary.

CONCLUSI ON

On August 17 and 18, 1992, the defendant
assaul ted, battered, and falsely inprisoned the
plaintiff. As a result, the defendant is indebted
to the plaintiff in an unliquidated anount. The
defendant's action was both willful and malicious.
As a result, the defendant's debt to the plaintiff
comes within the anmbit of the exception to
di scharge under 11 U.S.C. Section 523(a)(6).

CORDER

THEREFORE, | T | S ORDERED: The def endant's
debt to the plaintiff resulting fromthe



defendant's actions on August 17 and 18, 1992, is
excepted fromthe defendant's discharge
LET JUDGVENT BE ENTERED ACCORDI NGLY.

ROBERT J. KRESSEL
UNI TED STATES BANKRUPTCY JUDGE

(1). Wiile the plaintiff's conplaint also asked ne
to liquidate the defendant's debt to the

plaintiff, |1 have abstained fromthe determ nation
in favor of the pending state court action

(2). Carol testified that she renenbered the
touching on her inner thigh as having | asted about
ten minutes until she freed herself.

(3). David contends that westling and rough-
housing with Carol was a regular activity. He
clains that they westled virtually all day on
August 17, 1992, and that they al so rough-housed
on several occasions over the prior two years
during which David dated Carol's aunt and becane
famliar with her famly. Carol denies ever
havi ng westl ed or rough-housed with David, on the
day in question or any other tinme.

(4). No statenents were offered or admitted into
evidence at the trial. However, the statenents
are referred to several tinmes in the depositions
and were al so used during exam nation at trial
The statenents, as the statenments closest in tinme
to the incidents, would have been hel pful

However, the parties chose to rely exclusively on
their own testinony and the depositions of each
ot her.

(5). The coment to Section 7 reads:

a. "lnjury" and "harm contrasted. The word
"injury" is used throughout the Restatenent of
this Subject to denote the fact that there has
been an invasion of a legally protected interest
which, if it were the |l egal consequence of a
tortious act, would entitle the person suffering
the invasion to maintain an action of tort. It
differs fromthe word "harnt in this: "harnf
inplies the existence of loss or detrinment in
fact, which may not necessarily be the invasion of
a legally protected interest. The nost usual form
of injury is the infliction of some harm but
there may be an injury although no harmis done.
Thus, any intrusion upon |land in the possession of
another is an injury, and, if not privileged,
gives rise to a cause of action even though the
intrusion is beneficial, or so transitory that it
constitutes no interference with or detrinment to
the land or its beneficial enjoynent. So too, the



nmer e apprehension of an intentional and inmedi ate
bodily contact, whether harnful or nerely

of fensive, is as nuch an "injury" as a bl ow which
breaks an arm It is desirable to have a word to
denote the type of result which, if the act which
causes it is tortious, is sufficient to sustain an
action even though there is no harm for which
conpensat ory damages can be given. The neani ng of
the word "injury," as here defined, differs from
the sense in which the word "injury" is often
used, to indicate that the invasion of the
interest in question has been caused by conduct of
such a character as to nmake it tortious.

b. "Harn? inplies a loss or detrinent to a person
and not a nmere change or alteration in sonme

physi cal person, object or thing. Physica
changes or alterations may be either beneficial
detrimental, or of no consequence to a person. In
so far as physical changes have a detrinenta
effect on a person, that person suffers harm
Acts or conditions which affect the persona
tastes, likes, or dislikes of a person may be

ei ther beneficial to him or detrinental, or of no
consequence, the sanme as acts which affect
physical things. 1In so far as these acts or
conditions are detrinmental to him he suffers
harm Thus harm as defined in this Section, is
the detrinment or loss to a person which occurs by
virtue of, or as a result of, sone alteration or
change in his person, or in physical things, and
al so the detrinent resulting to himfrom acts or
conditions which inmpair his physical, enotional

or aesthetic well-being, his pecuniary advant age,
his intangible rights, his reputation, or his
other legally recognized interests. Frequently,
where "harnt is used in this Restatenent, it is
qualified by some linmting adjective, such as
bodily harm physical harm pecuniary harm and
the like. 1In each such case the intent is to
l[imt the rule stated to the particul ar kind of
harm specified. Where no such [imting adjective
appears, the word is to be understood in the
general sense here defined.

c. Causal relation. The term™"harm inplies no
particul ar causal relation. It may result from
the acts of the person harnmed, the acts of other
persons, the forces of nature, or a conbination of
any of these sources. However, it is only when
the harmis legally caused by the acts or

om ssions of another that a person has any | ega
grounds for objection, or any legal rights in
respect to the harm

d. Harm not necessarily actionable. Harm Iike
injury, is not necessarily actionable. Both, to
be actionable, nust be |legally caused by the
tortious conduct of another. In addition, harm
which is nmerely personal |oss or detrinent, gives



rise to a cause of action only when it results
fromthe invasion of a legally protected interest,
which is to say an injury. Thus, where, as under
the rule stated in Section 436A, the harm
resulting fromenotional distress which has no
physi cal consequences is not an injury to an
interest legally protected agai nst conduct which
is merely negligent, the harmis not actionable.

e. Physical harm The words "physical harni are
used to denote physical inpairment of the human
body, or of tangible property, which is to say

l and or chattels. Were the harmis inpairnment of
the body, it is called bodily "bodily harm"™ as to
whi ch see Section 15.

Rest at enent (Second) of Torts Section 7 cnt.(1965).

(6). Halverson tried to make rmuch of Johnson's
alternative clains that either Halverson put his
hand up her shirt, touched her breast, and then
she pushed his hand away, or that Hal verson put
his hand up her shirt but she pushed his hand
away, the latter suggesting that Johnson had
prevented Hal verson fromtouching her breast. For
pur poses of assault, it is irrelevant whether

Hal verson actually touched Johnson's breast. It
is worth noting, however, that a battery probably
did occur in this incident even if Halverson did
not touch Johnson's breast. He achieved a

del i berate offensive contact, be it with her
shirt, her hand or whatever part of her that he
touched as part of his attenpt to touch her
breasts.

(7). Johnson had sone counseling when she was very
young but apparently it was minimal in duration

and was to address issues related to her parents

di vor ce.



