UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re: Chapter 13 Case
Kat hl een M Hager, BKY Case No. 3-91-3056

Debt or .
MEMORANDUM ORDER

This matter cane before the Court on Cctober 7, 1991 on
confirmation of Debtor's Chapter 13 Plan, with objections filed by
the Internal Revenue Service (IRS) and the M nnesota Departnent of
Revenue (MDR). Vance O. Bushay appeared for the Debtor. M chael
A. Urbanos appeared for the IRS. Kurt J. Erickson and Wayne L
Sat her appeared for the MDR. Stephen J. Creasey appeared for the
Chapter 13 trustee. This is a core proceeding under 28 U. S.C.
Sections 1334 and 157(a), and Local Rule 201. The Court has
jurisdiction to determne this matter under 28 U S.C. Section
157(b)(2)(L). Based upon all of the files and records in this
case, being fully advised in the prem ses, the Court now makes the
foll owi ng Order pursuant to the Federal and Local Rules of
Bankr upt cy Procedure.

l.
FACTS

This is the Debtor's second Chapter 13 filing. 1In her first
case, filed July 12, 1990, the IRS, MDR and the Chapter 13 Trustee
objected to confirmation. The taxing authorities objected to
confirmati on based on bad faith, alleging that a substanti al
portion of their debts would be nondi schargeable in a Chapter 7
case and, that the Debtor's treatnment of unsecured creditors was
unfair due to the proposed two percent distribution. The Chapter
13 trustee objected to confirmati on because the Debtor insisted on
a 36-month plan, refusing an extended plan of 60 nonths which
provides greater distribution to unsecured creditors. On the basis
of the Debtor's testinony and evi dence presented at trial, the
Bankruptcy Court concluded that her plan had not been filed in good
faith, denied Debtor's request to file an anended pl an, and
di sm ssed the case on Cctober 26, 1990. The Debtor appeal ed, and
the District Court affirned the decision of the Bankruptcy Court on
April 3, 1991. See: Hager v. IRS (In re Hager), No. 4-
90-923 (D. Mnn. April 3, 1991).

In this Chapter 13 case, filed May 31, 1991, the Debtor lists
priority taxes owed the IRS and MDR in the anount of $2,400, and
secured clains to Norwest Bank and Wcks in the amount of $2,048.
She lists unsecured clainms in the total amunt of $80,701, nost of
whi ch existed in her prior case: $57,701 for income taxes owed the
IRS and MDR for tax years 1983-1986; $1,900 to counsel who
prosecuted her appeal to the District Court; $18,600 to various
departnent stores and credit card conpani es; and $2,500 to Dani el
Pilla, Jr., for preparation of her prior Chapter 13 petition and
pl an. (1)

Footnote 1
The Debtor filed her prior case pro se, admtting that she
recei ved assistance froma non-attorney in its preparation. She did not



di sagree with the taxing authorities' characterization of himas a "tax

protester,” and admitted that such representation is properly provided
by

a licensed attorney.

End Foot note

The Debtor's Chapter 13 Statenent lists nonthly incone
avai l able to the Debtor and her husband of $3,140.(2) d ained
expenses are $2,948, |eaving $192 per nonth available to fund her
pl an of reorganization. Her first proposed plan, filed June 14,
1991, provided for paynment of $192 per nonth for 60 nonths. The
Debtor filed a nodified plan August 9, 1991, increasing nonthly
paynents during the last 48 nonths of the plan to $292 per nonth.

Footnote 2

Unl i ke her previous case, the Debtor's budget currently provides

for all household incone, including that earned by her husband, who has
not filed for bankruptcy protection

End Foot note

The Debtor argues that the amended plan is her best effort, that the

infirmties of the plan filed in her first bankruptcy case have been
cured, and that she is entitled to her relief. The Chapter 13 trustee
does not

object to confirmation of the amended pl an, but concedes that the pro-

priety of receiving a discharge will be at issue upon its conpletion

due to the large amount of tax remaining unpaid.

The IRS renews its ojbection that the anmended plan is filed in bad
faith, based upon the fact that the tax debt constitutes a nondi scharge-
able obligation in a Chapter 7 case. It asserts that the Debtor should
not be able to take advantage of the nore |iberal discharge provisions
of a Chapter 13 wi thout substantial repaynent of her tax obligations.
The I RS al so objects to confirmati on based upon feasibility, due to
to MDR s claimed right to treatnment as a priority unsecured creditor
If MDRis entitle to demand such treatnment, the IRS contends there is
insufficient income in the plan to provide unsecured creditors their pro-
posed distribution.

MDR renews its objection filed in the Debtor's first case based
upon bad faith, asserting that the District Court's decision in that
case is res judicata on the issue of bad faith in this case. Therefore,
according to MDR the Debtor is collaterally estopped from arguing
that the anmended plan is filed in good faith, and further argues
entitlenment as a priority unsecured creditor. Accordingly, MDR contends,
the plan is not adequately funded to treat MDR as a priority unsecured
creditor if the proposed distribution to general unsecured creditors is
made. (3)

Footnote 3
The claimfiled by MDR asserted a right to paynment as a secured
creditor based upon a filed tax lien. At trial, there was

acknow edgenent
that no nonexenpt property existed to which the Iien mght attach
End Foot note

.
| SSUE
May the Court confirmthe Debtor's Anended Plan over the
obj ections of the IRS and MDR?
M.
DI SCUSSI ON



The problemwith this plan is not a question of good faith. (4)
Even under the nore restrictive analysis required after the 1984
anendnments to the Code, the Debtor's anended plan conmplies with the
good faith requirements of 11 U S.C. Sections 1322(a)(1l) and
1325(a)(3)5 and the good faith test in this jurisdiction: if,
based upon the totality of the circunstances of the particul ar
case, the Court concludes the plan violates the spirit and purposes
of Chapter 13, it has not been proposed in good faith. See:
Hager, p. 10. Here, the Debtor has proposed a 60-nmonth plan which
commits all of her disposable income received during the term of
the plan to paynments under the plan; there is no evidence that her
present petition has not accurately and conpletely accounted for
her assets; and, the Chapter 13 trustee does not object to its
confirmation. The fact that her tax debt may be nondi schargeabl e
in a Chapter 7 case is not bad faith per se, and her credibility on
the witness stand in this proceedi ng was not inpeached. See:
Hager, at p. 15. 1t should be noted that those cases in which a
Debtor's Chapter 13 plan has been di sm ssed on the grounds of bad
faith, in part due to the presence of a debt which would be
nondi schargeable in a Chapter 7 proceeding, concern facts which
support a conplaint under 11 U S.C. Section 523(a)(6) for willful
and malicious conduct. Those kinds of facts are not present in
thi s proceedi ng.

Footnote 4
The deci sion of the Bankruptcy Court in the Debtor's prior

case was prenised on evidence and testinony unique to that
proceedi ng. NMDR s argunent that the subsequent District Court
decision in the Debtor's prior case is res judicata on the issue of
good faith in this case, and that the Debtor is estopped from
relitigating the issue in this case, is not well taken. Res
judicata applies if a legal conclusion reached in a former cause of
action prevents subsequent litigation between the parties, even if
the former litigation did not address all potential clainms and
defenses. In this case, neither the Bankruptcy Court decision, nor
the District Court affirmance, barred the Debtor fromrefiling a
Chapter 13 case in conpliance with the Code. Coll ateral estoppe
applies in subsequent litigation which involves a different cause
of action, but sone or all of the sanme facts. The Honorable Barry
Russel |, Bankruptcy Evidence Manual, 1990 Ed., Section 1, citing

Brown v. Felson, 442 U S. 127 (1979).

Footnote 5

See: Handeen v. LeMaire (In re LeMaire), 898 F.2d 1346 (8th Gir.

1990). Education Assistance Corp. v. Zellner (In re Zellner), 827 F.2d

1222 (8th Cir. 1987). And see: USA v. Estus (In re Estus), 695 F.2d
311,

316 (8th Gr. 1982).

End Foot note

Here, the problemis the failure of the Debtor and MDR to
resol ve the issue of MDR s entitlenment to treatnment under the plan
as a priority unsecured creditor under 11 U S.C. Section
507(a)(7)(A)6 prior to confirmation. At trial, MDR nmade a
colorable, if conclusory, claimto its rights as a priority
unsecured creditor in the anobunt of approxi mately $12, 500,

i ncl udi ng $11,503.66 for unpaid taxes for tax years 1983-1989, with
addi tional tax due for tax year 1990. The claimis based first on

conmi ssioner-filed returns, later confirmed by returns filed by the
Debtor. The Debtor's proposed plan provides for total distribution



serve

of $16,320. The Chapter 13 trustee collects a percentage fee in
accordance with 28 U S.C. Section 586(e)(1)(B)(i)7 for

adm ni stering the case. |If the Chapter 13 trustee's fee is set at
10% $1,632 nust be paid to the Chapter 13 trustee. Even assum ng
a trustee fee of no nore than 3% $489.60 nust be paid to the
trustee. The Debtor agrees to pay the IRS $1,400 as a priority
unsecured creditor. No objection is raised to the $2,048 in
secured claims. Accordingly, only $12,382.40 remains avail able for
distribution on MDR s claim (if allowed), assumi ng no distribution
to general unsecured creditors.

Footnote 6
11 U.S.C. Section 507(a)(7)(A) reads in pertinent part:
(7) Seventh, allowed unsecured clains of governnental units, only
to the extent that such clains are for--
(A) a tax on or measured by income or gross receipts--
(i) for a taxable year ending on or before the date of
the filing of the petition for which a return, if
required, is last, due, including extensions, after
three years before the date of the filing of the
petition; (ii) assessed within 240 days, plus any tine
pl us 30 days during which an offer in conpronmise with
respect to such tax that was nmade within 240 days after
such assessnent was pendi ng, before the date of the
filing of the petition; or (iii) other than a tax of a
kind specified in section 523(a)(1)(B) or 523 (a)(1) (0O
of this title, not assessed before, but assessable,
under applicable |law or by agreeent, after, the
commencenent of case;....
End Foot note

Footnote 7

28 U.S.C. Section 586(e)(1)(B)(i) reads in pertinent part: "The
Attorney CGeneral, after consultation with a United States trustee that
has appoi nted an individual under subsection (b) of this section to

as standing trustee in cases under chapter 12 or 13 of title 11, shal
fix--
(B) a percentage fee not to exceed--
(i) in the case of a debtor who is not a famly

farner,

ten percent;....
End Foot note

The Debtor indicated an intent to object to MDR s claim

Until this issue is joined and resol ved, the Debtor's proposed pl an
may not be confirmed upon failure of the evidence to support a
conclusion that the plan conplies with the priority schene

contenpl ated by the Bankruptcy Code. First, the Code requires that
the Court find the plan conplies with 11 U. S.C. Section 1322(a). (8)
Until a determination is reached concerning MDR s entitlenent to
paynment as a priority unsecured creditor, the Court cannot nake the
requisite finding. Second, to confirma Chapter 13 plan, the Court
must find that the requirenents of 11 U.S. C. Section 1325(a)
have been net. The Court cannot find by a preponderance of the

evi dence on the present record that the Debtor can nake al

priority paynments as required by Section 1322(a)(2) as well as
paynments otherw se required by the plan itself. See: 11 U S.C
Section 1325(a)(6). The Debtor has not net her burden on
confirmation, and the plan cannot be confirned.



Footnote 9
11 U.S.C. Section 1325(a) reads in pertinent part:
(a) Except as provided in subsection (b), the court shal
confirma plan if--
(1) the plan conplies with the provisions of this
chapter and with the other applicable provisions of
this title;
(2) any fee, charge, or anount required under chapter
123 of title 28, or by the plan, to be paid before
confirmati on, has been paid;
(3) the plan has been proposed in good faith and not by
any neans forbi dden by | aw
(4) the value, as of the effective date of the plan, of
property to be distributed under the plan on account of
each al | owed unsecured claimis not |ess than the anount
that would be paid on such claimif the estate of the
debtor were |iquidated under chapter 7 of this title on
such date; ...
(6) the debtor will be able to nmake all paynments under
the plan and to conply with the plan
End Foot note

NOW THEREFORE, | T | S ORDERED

Confirmation of the Debtor's anended plan is hereby denied,
but without prejudice to her refiling a plan which conplies with
t he Code.
Dat ed:

Dennis D. O Brien
U. S. Bankruptcy Judge



