UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF M NNESOTA
In re:
BKY 4-89-5293
GAMEST, | NC.,

Debt or .

THOWAS F. MLLER, as Trustee for
t he Bankruptcy Estate of Ganest,

I nc.,

Plaintiff, ADV 4-90-288

- V_ -

RAUSCH ALAN, I NC., RI DGEDALE MVEMORANDUM ORDER GRANTI NG
STATE BANK, SIMCOR, |NC., MOTI ON OF RI DGEDALE STATE BANK
M CHAEL BLAKE, JAMES WELBOURN, AND SI MCOR, I NC. FOR SUMVARY
and M CHAEL FERGUSQN, JUDGVENT

Def endant s.

At M nneapolis, Mnnesota, July 9, 1991

The above-entitled matter came on for hearing before the
undersigned on the 17th day of June, 1991 on cross-notions for
summary judgnment in this proceeding to avoid allegedly preferenti al
transfers under 11 U S.C. Section 547(b). The appearances were as
follows: T. Chris Stewart for the Plaintiff; Douglas G eenswag for
Ri dgedal e State Bank (the "Bank") and Sintor, Inc. ("Sintor"); and
Wl liam Joanis for Rausch-Alan, Inc. This Court has jurisdiction
over the parties to and the subject matter of this proceedi ng
pursuant to 28 U. S.C. Sections 157 and 1334, and Local Rule 103.
Moreover, this Court may hear and finally adjudicate these notions
because their subject matters render such adjudication a "core"
proceedi ng pursuant to 28 U S.C. Section 157(b)(2)(F). This
Menor andum Order shall constitute the Court's findings of fact and
concl usi ons of | aw. (FN1)

UNDI SPUTED FACTS

The Debtor was in the business of selling ganes and rel at ed
mer chandi se on a whol esal e and retail basis. Beginning on Apri
10, 1985, the Bank began advanci ng operating capital to the Debtor
The Iine of credit was secured by a first priority security
interest in all of the Debtor's inventory, accounts receivable and
| easehol d i nmprovenents.

In the fall of 1988, the Bank infornmed the Debtor that it
intended to close the line of credit. On Novenber 22, 1988, Sintor
and the Debtor entered into a credit agreenment whereby Sincor woul d
provide a line of credit based on a percentage of the Debtor's
accounts receivable. The line of credit was secured by a security
interest in all of the Debtor's accounts receivable, inventory,
equi prent and general intangibles. On the sane date, Sintor and
the Bank entered into an agreenent whereby the Bank's first



priority security interest in the Debtor's receivabl es was
subordinated to Sinctor's interest in the sane.

James Wl bourn and John Shepard (the "Guarantors"), who were
"insiders" of the Debtor, guaranteed repaynent of the Bank's and
Sincor's lines of credit. The Bank and Sintor, however, were not
"insiders" of the Debtor.

(FN1) The Court bases its findings of fact and concl usi ons of | aw
upon the pleadings, stipulation of facts, affidavits and nenoranda
filed by the parties, as well as the argument of counsel presented
during the notion hearing.

Fol | owi ng execution of the agreements anong the Debtor, the
Bank and Sintor, the Debtor dramatically reduced its indebtedness
to the Bank and Sintor. On October 31, 1989, an involuntary
petition for relief under Chapter 7 of the Code was fil ed agai nst
the Debtor. The Plaintiff was appointed interimtrustee. This
Court entered an order for relief on Decenber 7, 1989, after the
time to answer had expired.

At all times during the year preceding the filing of the
i nvoluntary petition, the liquidation value of the collatera
securing the lines of credit exceeded the ampbunts of outstanding
i ndebt edness.

DI SCUSSI ON

Bankruptcy Rule 7056 incorporates Rule 56 of the Federal Rules
of Civil Procedure:

The judgnment sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any materi al
fact and that the noving party is entitled to a judgnent
as a matter of |aw.

Fed. R Cv. P. 56(c). The Bank and Sintor assert that because
their clainms were fully secured throughout the year preceding the
filing of the petition, the transfers to themduring that period
are not avoidable, even if this Court were to adopt the hol di ng of
cases such as Levit v. Ingersoll Rand Fin. Corp., 874 F.2d 1186
(7th Cr. 1989) (also known as the "Deprizi o" decision) and
Manuf act urers Hanover Leasing Corp. v. Lowey (In re Robinson Bros.
Drilling, Inc.), 892 F.2d 850 (10th Cr. 1989) (per curian
adopting Lowey v. First Nat'l Bank (In re Robinson Bros. Drilling,
Inc.), 97 B.R 77 (WD. Ckla. 1988). |If the Bank and Sintor are
correct, all issues of fact pertaining to the Plaintiff's claim
against themw |l be immterial and they will be entitled to
judgnment as a matter of |aw, and therefore summary judgnment in
their favor will be appropriate. Anderson v. Liberty Lobby, Inc.
477 U.S. 242, 248 (1986), reh'g denied, 480 U S. 903 (1987).

The Deprizio court held that an avoi dable preferenti al
transfer which occurred within one year prior to the filing of the
petition may be recovered froma non-insider transferee if the
ant ecedent debt was guaranteed by an insider who benefitted from
the transfer. The court held that a guarantor has a contingent



cl ai m agai nst the debtor, and therefore the guarantor is a
"creditor"” for purposes of determ ning whether a transfer was
preferential under 11 U . S.C. Section 547(b). Levit, 874 F.2d at
1190. If the guarantor was an "insider", the one-year reach-back
provision of 11 U S. C. Section 547(b)(4)(B) applies. Once the
trustee has established that a transfer neets all the criteria for
avoi dance under 11 U.S.C. Section 547(b), the trustee may recover
the property transferred or the value thereof fromthe "initial
transferee" under 11 U S.C. Section 550(a)(1l), even if the initial
transferee was not the "insider" that caused the one-year reach-
back to apply, unless the initial transferee establishes a defense
under 11 U.S.C. Section 547(c).(FN2) Id.

(FN2) A nunber of recent decisions have held that section

550(a) (1) should not be interpreted to permt recovery from non-
i nsiders for avoidable transfers made during the extended
preference period for insiders. See, e.g., Performance Commun.,
Inc. v. First Nat'l Bank (In re Performance Commun., Inc.),
126B. R 473 (Bktcy. WD. Pa. 1991); Oficial Creditor's Comm of
Arundel Hous. Conponents, Inc. v. Georgia-Pacific Corp. (Inre
Arundel Hous. Conponents, Inc.), 126 B.R 216 (Bktcy. D. M. 1991);
Rubi n Bros. Footwear, Inc. v. Chemi cal Bank (In re Rubin Bros.
Footwear, Inc.), 119 B.R 416 (S.D.N. Y. 1990). Those deci si ons
declined to follow the hol dings of the Deprizio and Robi nson
Brothers Drilling cases.

The Bank and Sinctor assert that the transfers to them during
the year preceding the filing of the petition do not neet two of
the criteria for avoi dance under section 547(b), and therefore the
i ssue decided in the Deprizio case need not be reached:

Except as provided in subsection (c) of this
section, the trustee may avoid any transfer of an
interest of the debtor in property--

(1) to or for the benefit of a creditor

(5) that enables such creditor to receive nore
than such creditor would receive if--

(A) the case were a case under chapter 7
of this title;

(B) the transfer had not been nmade; and

(C such creditor received paynent of
such debt to the extent provided by the
provisions of this title.

11 U.S.C. Section 547(b). They base their assertion on dicta in
t he Deprizio decision:

First, if the creditor was fully secured, then paynent
does not produce a benefit for the inside guarantor
whose exposure was zero. The preference-recovery period
therefore would be only 90 days. Second, under
Section 547(b)(5) a transfer is avoidable only to the



extent the creditor received nore than it would have in

a Chapter 7 liquidation. A fully-secured creditor wll
be paid in full under Chapter 7, so there is no avoidable
preference in this case with or without a guarantee by an
i nsi der.

Levit, 874 F.2d at 1199-1200.

Comment at ors have endorsed the dicta in Deprizio regarding the
lack of "benefit" to a guarantor of a fully-secured claim

Section 547 does not define what sort of "benefit"
needs to be received by a creditor to trigger preference
liability. |If the insider is only a guarantor of a fully
secured loan, it is difficult to see how the insider has
econom cal ly benefited fromthe paynent to the | ender
Technical ly, the guarantor has "benefitted" via a
reduction in his exposure on the guarantee. Froma
practical standpoint there is no benefit because the
insider ultimately shoul d have no exposure on the
guarantee, assuming that the collateral still exists and
does not decline in value. On the other hand, it could
be argued that the benefit here is really an issue of
timng rather than the anount of nmoney. Fromthe
standpoi nt of the lender, or the guarantor who woul d be
subrogated to clainms of a fully paid lender, it is surely
a "benefit" to be fully paid prior to bankruptcy rather
than to hold a fully secured claimin the bankruptcy
proceedi ngs. This probably is not the type of "benefit"
envi si oned by the Code, however.

Codshal I, Pettigrew, Missel man & Brooke, Two Years Later: Eight
Questions Left Unanswered (or Extrenely Confused) by Deprizio, 19
Cal. Bankr. J. 41, 61 (1991) [hereinafter Two Years Later].

| am persuaded that the transfers to the Bank and Sintor did
not afford the Guarantors the kind of "benefit" necessary to neet

the requirenent for avoidability provided in section 547(b)(1). |If
the transfers had not been nade, the Bank and Sintor could have (1)
realized paynent of their claims fromthe collateral, in which

event the guaranties would be extinguished, or (2) recovered from
the CGuarantors, in which event the Guarantors woul d have becone
subrogated to the Bank's and Sintor's fully-secured clains.(FN3) In

(FN3) If the Guarantors had paid the Bank's and Sintor's clainms in
full after the petition was filed, the Guarantors coul d have
asserted rights of subrogation to the rights of the Bank and

rel eased their security interests without assigning themto the
Quar antors.

either event, the Guarantor's liability would have been

ext i ngui shed w t hout suffering an economc |oss, which is the sane
out come the Guarantors enjoyed as a result of the transfers.
Therefore, the GQuarantors did not benefit fromthe transfers, and
consequently the transfers are not avoidable. 11 U S.C Section
547(b) (1).

The sane comment ators, however, have criticized the dicta in
Deprizi o regardi ng whet her an insider guarantor inproves its



econom ¢ position conpared with what it would receive in a Chapter
7 liquidation when a fully-secured claimis paid down:

CL Cartage is also notable for its analysis that

the "creditor" contenplated in section 547 nust be the

same one throughout sections 547(b) (1), (b)(4) and
(b)(5). In holding that the defenses of section
547(b)(5) refer to the insider rather than the outside
creditor, this casts doubt on the Deprizio dicta that
fully secured outside creditors need not worry about
extended preference liability. |In effect, GL Cartage
stands for the proposition that the level of collatera
held by the outside creditor is irrelevant, because the
courts will look only to how the inside guarantor would
fare in a chapter 7 liquidation

Two Years Later, supra, at 53 (original enphasis) (referring to Ray
v. City Bank & Trust Co. (In re CL Cartage Co.), 899 F.2d 1490
(6th Cr. 1990)).

| agree that in order for the one-year reach-back provision to
apply, the "creditor"” referred to in sections 547(b)(1) and (b)(5)
nmust be equated with the "insider” referred to in section
547(b)(4)(B). Ray, 899 F.2d at 1493. That does not, however,
cause the fully-secured status of the outside creditor's claimto
be irrelevant. |If the transfers had not been nmade and the Bank and
Si ncor had received paynent instead fromthe Guarantors, the
Guarantors woul d have been subrogated to the rights of the Bank and
Sintor. Under such a scenario, the Guarantors woul d have been
fully-secured creditors in a Chapter 7 case

Second, under Section 547(b)(5) a transfer is avoidable
only to the extent the creditor [i.e., the inside
guarantor] received nore than it would have in a Chapter
7 liquidation. A fully-secured creditor [i.e., the

i nsi de guarantor asserting right of subrogation] will be
paid in full under Chapter 7, so there is no avoidable
preference in this case with or without a guarantee by an
i nsi der.

Levit, 874 F.2d at 1199-1200. The sanme would be true if the
transfers had not been made and the Bank and Sintor realized
paynment of their clainms fromthe collateral. |In either event,

the Guarantor's liability on the guaranties woul d have been

ext i ngui shed w t hout suffering an economc |oss fromthe Chapter 7
case, which is the sane outcone the Guarantors enjoyed as a result
of the transfers. Consequently, the transfers are not avoi dable.
11 U.S. C. Section 547(b)(5).

CONCLUSI ON

Because | have concluded that the transfers are not avoi dable
pursuant to 11 U S.C. Sections 547(b)(1) and (b)(5), | need not
deci de whether the transferred property or the value thereof could
have been recovered fromthe Bank and Sincor under 11 U S. C
Section 550(a). Mreover, since | have concluded that the Bank and
Sincor are entitled to judgnment as a matter of law, | nust deny the
Plaintiff's notion for summary judgnent.



ACCORDI N&Y, I T I'S HEREBY ORDERED

1. The notion of Ridgedale State Bank and Sintor, Inc. for
summary judgnment i s granted;

2. The Plaintiff's notion for summary judgnent is denied;

3. Ri dgedal e State Bank and Sintor, Inc. shall have judgnent

dismissing with prejudice on the nerits all clains asserted agai nst
them by the Plaintiff in the First Amended Conplaint filed in this
proceedi ng; and

4. Such judgnent shall be entered forthwith, since there is
no just reason for delaying the entry of the judgnent pursuant to
Bankruptcy Rul e 7054(a), which incorporates Rule 54(b) of the
Federal Rules of Civil Procedure.

LET JUDGVENT BE ENTERED ACCCRDI NGLY.

Nancy C. Dreher
United States Bankruptcy Judge



