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In re:

EXCHANGE RESOURCES, | NC., ORDER RE: DEBTCR S
OBJECTI ON TO
ADM NI STRATI VE- EXPENSE
CLAI M OF OPUS
Debt or . CORPORATI ON
(CLAIM NO.  266)

BKY 96- 35098
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At St. Paul, Mnnesota, this day of
Novenber, 1997.

This Chapter 11 case cane on before the
court for hearing on the Debtor's objection to a
portion of the claimfiled by Opus Corporation
("OCpus") as daimno. 266. The Debtor appeared by
its attorney, Wlliaml. Kanpf. Qpus appeared by
its attorney, Kurt M Anderson. Upon the Debtor's
obj ection, Qpus's response, and the argunents of
counsel, the Court makes the follow ng order

The Debtor filed a voluntary petition for
relief under Chapter 11 on Septenber 12, 1996.
Before its bankruptcy filing, the Debtor was in
t he busi ness of providing energency backup and
di saster recovery services for the data
mai nt enance and storage operations of |arge
financial institutions and brokerage houses. It
conducted its operations at three |eased
| ocations. Ampbng them was one at M nnet onka,
M nnesota. Qpus was the Debtor's | andlord at
M nnet onka, under a | ease entered on January 30,
1990, and anended on COctober 23, 1990. This |ease
was to expire by its terns on January 30, 1997,
t hough the Debtor had the right to renew it for an
addi ti onal seven-year termby giving notice to
Qous at | east 120 days before that date

The Debtor's principals put it into
bankruptcy realizing that it could not propose a
confirmabl e pl an under which it would continue as
a going concern. The Debtor devoted the early
nmont hs of the case, then, to stabilizing its
reduced | evel of operations; entering into
agreements with others in the industry, to
continue service to its custoners; and negotiating
the sale of the several conponents of its
busi ness. The Debtor obtained confirmation of a
iquidating plan on March 11, 1997, and has
substantially consunmated it since then

VWhen the Debtor went into Chapter 11, it
was in arrears on its rental obligations to Qpus



in the sum of approxi mately $76,000.00. It then
failed to tinmely make a rent paynent to Cpus that
was due on Cctober 1, 1996. In m d-Cctober, 1996,
Qous brought a notion for relief fromthe
automatic stay of 11 U.S.C. Section 362(a),
seeking to enforce its contractual right to retake
possessi on of the M nnetonka | ocation. Severa
days after the service of the notion, the Debtor
cured its post-petition rent default.

VWhen the notion cane on for hearing on
Cct ober 22, the parties still were in contest over
two demands that Qpus was maki ng--the first for an
order permtting it to seek expedited, ex parte
relief fromstay on future default, and the second
for an award of attorney fees. Via an order
entered on Cctober 23, 1996, the Court denied the
former request. It did, however, order the Debtor
to pay Opus the sum of $2,091.88, as rei nbursenent
of the attorney fees Qpus incurred in its effort
to enforce the Debtor's duty of tinmely conpliance
under 11 U.S.C. Section 365(d)(3). The order
expressly reserved the issue of "Cpus's right to
recover reasonable attorney fees incurred in
connection with this case after October 10, 1996."

Thereafter, the Debtor noved for an
extensi on of the deadline under 11 U S.C. Section
365(d)4) by which it had to assunme or reject the
| ease, as well as an extension of the |ease's
deadline for exercising its option to renew. (1) Qpus
opposed both notions and its counsel briefed and
argued the issues. Via an order entered on
Novenber 8, 1996, the Court extended the deadline
for assunption or rejection to January 10, 1997,
wi t hout prejudice to a request for a further
extension, but denied the Debtor's request for an
extension of the option. Several weeks later the
Debt or noved for and was granted a further
extension of the Section 365(d)(4) deadline,
wi t hout opposition from Qous. Utimtely Opus
negoti ated a new | ease with Condi sco, the
purchaser of the Debtor's assets at the M nnetonka
| ocati on, which commenced after the Debtor's |ease
term nated on January 31, 1997.

On January 21, 1997, counsel for Qpus
filed a proof of claim which was assigned no. 266
inthe Court's records. Stating as the basis of
its claim"Unpaid rents and costs,"” Opus asserted
that the Debtor owed it $69, 884.58 as an unsecured
non-priority claimaccrued pre-petition, and
$9, 504. 60 as an unsecured priority claim In the
bl ank for designation of the source of the
assertion of priority was the recitation: "Lease
charges: Para 11.3, sec. 365(d)(3)."

The record now reveal s that the "Lease
charges" constituting the asserted priority claim
are the attorney fees that Qpus incurred for its
participation in this case from Cctober 11, 1996
t hrough March 11, 1997. (Qpus has adjusted the
anount cl ai red down to $8,819.83, but stil
maintains that it is entitled to recover all of



these fees fromthe Debtor as a priority claim
pursuant to the ternms of its |lease and 11 U S. C
Section 365(d)(3).(2) The Debtor strenuously objects
to the all owance of this claim(3)

The question, then, is whether a prem ses
| andl ord's post-petition attorney fees are
recoverable fromthe bankruptcy estate as part of
the Debtor's duty of tinmely performance under
Section 365(d)(3), and to what extent.(4) In naking
the earlier award, the Court largely relied on the
straightforward reasoning in In re M5 Freight
Distribution, Inc., 172 B.R 976, 978-979 (Bankr
WD. Wash. 1994):

The legislative history to [ Section
1365(d) (3) makes it clear that Congress
intended a landlord to be fully paid
during the first 60 days of the case
while the Trustee or debtor in possession
preserves the right to assune the | ease.
The | anguage of the statute itself is
consistent with this intent. There are
only three exceptions to the requirenent
that the trustee performall obligations
under the | ease, those exceptions set
forth in [Section ]365(b)(2), which are
not applicable here. This Court

t heref ore concludes that "al

obligations" means just that. To the
extent the Lease at issue here requires

the payment of . . . attorneys fees and
costs, [the | essor] may recover those
anmount s.

Id. at 978-979 (footnote omtted). Under this
rati onale as long as the underlying | ease gives a
landl ord the right to recover its attorney fees
upon breach by a tenant-debtor, In re Health
Sci ence Products, Inc., 191 B.R 895, 913 (Bankr
N.D. Ala. 1995), the landlord can recover the
legal fees it incurs to enforce the debtor's
timely performance under Section 365(d), In re M
Freight Distrib., Inc., 172 B.R at 978-979.

O her courts have disagreed with M5
Freight Distrib. and the cases on which it relies.
They do so on at least three different rational es.
E.g., Inre Pudgie's Dev. of NY., Inc., 202 B.R
832, 836 (Bankr. S.D. N Y. 1996) (because Section
365(d)(3) departs fromthe standard priority
scheme of the Bankruptcy Code, it nust be strictly
construed; though the neaning of "tinely
performance” is unambi guous, as applied to renta
obligation, it is anbiguous as to tenant's duty to
rei mburse landlord' s attorney fees, and shoul d not
be held to mandate paynment of clai munder |ease
provision); Inre LCOENnt., Inc., 180 B.R 567,
570-571 (Bankr. 9th Cr. 1995), In re South Bay
Medi cal Assoc., 184 B.R 963, 973 (Bankr. C.D.
Calif. 1995), and In re Ryan's Subs, Inc., 165
B.R 465, 468 (Bankr. WD. M. 1994) (I|ease
provisions allowi ng |andlord to recover attorney



fees fromtenant only contenpl ate acti ons under
state law to enforce the lease's ternms in
nonbankruptcy foruns; because litigation of

| andl ord's rights under federal bankruptcy lawis
not contenpl ated by such provisions, |andlord has
no recoverabl e clai munder | ease or Section
365(d)(3)); Inre Pacific Arts Publishing, Inc.
198 B.R 319, 324 (Bankr. C.D. Calif. 1996)
(Section 365(d)(3) requires tenant-debtor's
obligation to a landlord to arise "fromand after
the order for relief" in bankruptcy case;
obligation to reinburse attorney fees under pre-
petition | ease does not do so, hence does not give
rise to claimthat is mandated for paynent under
Section 365(d)(3) or that has administrative-
expense priority). See also, In re Gntos, Inc.
181 B.R 903, 907-908 (Bankr. WD. Mch. 1995).

The problemw th nmost of these cases is
that they elide the unnm stakabl e | anguage of the
statute, or ignore operative terns of the | eases
before them Their tenor usually is that allow ng
the Iandl ord's recovery of attorney fees under
color of Section 365(d)(3) offends the broad ethos
of bankruptcy adm nistration, as enbodied in the
general provisions of Title 11.

VWhen these decisions try to build on this
anbi ent and attenuated reaction, however, they
stray fromthe clear Congressional intent. There
is no question that Section 365(d)(3) creates a
constituency whose interests are given hei ght ened
protection in early stages of a bankruptcy case.
One can disagree with this |egislative
classification as a political matter, and many
have with sone justification; however, when
| anguage as clear as "all the obligations of the
debtor . . . under any unexpired | ease . "is
i nvoked by a Il andl ord, the Bankruptcy Court's only
appropriate function is to identify those
obligations, as set forth in the | ease, and then
to enforce themin a neans appropriate for that
stage of the case and the admi nistration of the
estate. Inre M5 Freight Distrib., Inc., 172 B.R
at 979; In re Pacific Sea Farms, Inc., 134 B.R
11, 14-15 (Bankr. D. Haw. 1991).

This is why the Debtor here was ordered
to pronptly reinburse Qpus for the attorney fees
it had incurred up to Cctober 10, 1996. The
Debtor had failed to tinely nake its first post-
petition rent paynment; there was no assurance it
woul d do so absent formal proceedi ngs under the
statute; Qpus had to go to lawto enforce its
right to paynent; and it did so within the 60-day
peri od of Section 365(d)(3). The lease itself
provided, at its Para. 11.3:

If Tenant shall fail to perform any act
required of it, Landlord may performthe
same, . . . and in exercising any such
right to enploy counsel and to pay
necessary and incidental costs and



expenses, . . . shall be deened

Addi tional Rent hereunder and, . . .
shal | be payable to Landl ord on demand
or, at the option of Landlord, may be
added to any nmonthly rental then due or
t hereafter becom ng due under this Lease
Agr eenent,

This text gave Qpus the right to enploy counsel to
protect its interests in the wake of the Debtor's
default in rent paynents, to pass the cost of that
enpl oynment onto the Debtor, and to require
rei nbursement of that cost "on demand" or not, at
its discretion.(5) Opus nade that demand, as part of
its nmotion for relief fromstay, and the Debtor
came up with no neritorious argunent against it.
Rei mbur semrent of those attorney fees being a | ease
obligation that ripened during the first 60 days
of this case, then, it was part of the Debtor's
duty of timely performance

The courts that reject such a
straightforward application of the statute often
do so with an undercurrent of horror over the
potential damage to the process of reorganization,
or a nore overt disdain for the perceived inequity
of allow ng one constituency to recover attorney
fees fromthe bankruptcy estate when so nmany
others may not. These courts do generally give lip
service to the main mandate of Section 365(d)(3):
t he reorgani zing debtor's clear duty to live up to
its nmonetary and nonnobnetary covenants under an
unexpired | ease, pending its acceptance or
rejection, and tinmely so. Their analysis falls
short, however, in not recognizing the role that
attorney-fee provisions have in furthering this
mai n mandat e. If the debtor does not default in
a substantive | ease covenant, its |andlord has no
cause to conplain, and no basis for the
commencenent of proceedi ngs under Section
365(d)(3). This nakes the accrual of such
obligations wholly avoi dabl e--by a sinple
conpliance with Section 365(d)(3). The inposition
of such obligations, then, is a strong incentive
for such conpliance

This highlights an inherent linmtation on
t he pass-through of attorney fees, one that these
deci sions usually do not recognize. As a matter
of nonbankruptcy | aw, prem ses | eases al nost
invariably require a breach by the tenant before
such provisions are activated. The recovery of
attorney fees, then, is logically limted to
t hose accrued in | egal proceedings to address the
breach. These provisions do not authorize a
landl ord to retain counsel at the tenant's expense
just to monitor the tenant's busi ness operations
and options, or to assess the likelihood that the
tenant will performon the |ease in the future.
Nor do they authorize the landlord to do so to aid
the landlord in re-letting the property to a
different party after the lease termexpires. |If



a landl ord retains counsel under such
circunstances, the resultant fees are chargeable
to its own general cost of operations; they are in
no way chargeable to a tenant that is not in
defaul t, absent very specific provisions in the
| ease.

In response to the Debtor's objection
Qous' s counsel submitted a time-and-service recap
to suppl enent the nore cursory docunentation
attached to the proof of claim The services
itemzed in it were rendered on, or for

1. The final efforts on Qpus's notion
for relief fromstay and the hearing
on it;

2. Revi ew of the status of the Debtor's
nmotions on its other prem ses
| eases;

3. At t endance at the neeting of

creditors in this case, review of
the testi nony given on behal f of the
Debt or, and preparation of a sunmary
of that testinony;

4. Revi ew and response to the Debtor's
notions for an extension of its
option to extend its | ease with Qpus
and for an extension under Section
365(d) (4);

5. Periodic review of the Debtor's
status of currency in paynment of
post-petition rent and real estate
t axes;

6. Revi ew and response to the Debtor's
notion for an extension of its
deadl ine to assume or reject its
| ease with Qpus;

7. Negoti ati ons wi th Condi sco, the
proposed successor tenant for the
M nnet onka prem ses, with review and
anal ysis of the econom c and | ega
risks of entering a lease with it;

8. Preparati on of Qpus's proof of claim
and, later, the beginning of the
anal ysis on the claimobjection at
bar; and

9. Revi ew of the Debtor's first plan
and di scl osure statenent.

In their entirety, these services break
out into two distinctive categories. One is
conpensabl e by the Debtor as a priority claimin
favor of Qpus and one is not.



The conpensabl e one arises fromthe very
| ast stages of Cpus's notion for relief from stay.
Though those services were indeed rendered after
the Debtor cured its default, the circunstances
justified Opus in proceeding to hearing. Qous's
counsel had raised the issue of post-petition rent
with the Debtor's counsel by a tel ephone call nade
a week before the first such paynment was due. The
Debt or nonetheless failed to pay. It was quite
obvious that a notion was necessary to force the
Debtor's compliance. (6) Under the "on demand"
provi sion of the | ease, Qous had every right to
seek the recovery of the attorney fees it had
incurred on the notion to that point. Gven the
Debtor's record of delay and default, Opus was not
out of bounds in pushing the issue of pronpt
rei mbursement, or in seeking an order providing
for expedited, ex parte relief fromstay on a
repeated default. Both of these points were
prompted by the first post-petition default, and
both were directed toward ensuring the Debtor's
future conpliance. The attorney fees incurred in
forcing them are recoverabl e under the |ease; due
again to the "on demand" provision, they becane
part of the Debtor's duty of tinely performance.
The Debtor received substantial benefit fromits
conti nui ng occupancy of the M nnetonka | ocation
during an extended period for evaluation of its
choi ces of acceptance or rejection. To the extent
the attorney fees remain unpaid, then, they give
rise to a priority adm nistrative-expense claim
al | owabl e and payabl e now.

However, this rationale does not apply to
the remai nder of Qpus's asserted priority claim
This is so for one sinple reason: once all of the
i ssues raised by the motion for relief from stay
had been resolved, the Debtor was current, and
remai ned current, on its obligations under the
| ease. After that, Qpus felt it necessary to
continue its retention of counsel for this case.
However, it had no contractual right to demand
rei nbursement fromthe Debtor for the cost of
doi ng so. Because the termof the | ease was near
its end, Opus would have had to engage counsel for
the services in relation to the new | ease anyway.
Para. 11.3 of the Debtor's | ease coul d not
possi bly be construed to i npose the cost of
entering a new relationship on the departing
tenant. The cost of Opus's |egal eval uation of
the Debtor's two notions, and its ongoi ng revi ew
of the case, were not expenses resulting from any
default under the | ease. The fee-shifting device
of para. 11.3 had not been triggered. Qous has
no claimto recover these costs fromthe Debtor
whet her as a priority claimor a general one.

The detail furnished on the conpensabl e
services nerits attributing 6.5 hours of attorney
time to the effort.(7) At the rate of $140.00 per
hour charged by both Anderson and Littlejohn, the
expense attributable to the 6.5 hours of their



services is $910.00. Wth an adjustnent already
conceded by Opus and its counsel,(8) the fina

al  owed anobunt of Qpus's priority claimis
$754.00. The bal ance of Qpus's asserted priority
cl ai m cannot be allowed or recovered fromthe
reorgani zed Debtor; it nust bear any corresponding
past expenditure as a general cost of doing

busi ness.

I T 1S THEREFORE ORDERED:

1. The Debtor's objection to the
adm ni strative-expense conponent of the clai m of
Qous Corporation is sustained in part and
overruled in part, as set forth in the remaining
terms of this order

2. Qous Corporation shall have an
allowed claimin the sumof $754.00, with the
priority of an expense of adm nistration of the
estate pursuant to 11 U S.C. Sections 503(b) (1) (A
and 507(a) (1), for the purposes of the
di stribution of the remaining assets in the
possessi on of the reorgani zed Debtor.

3. The remai nder of the adm nistrative-
expense cl ai masserted by Qous under proof of
cl aim#266 is disallowed, and Qpus shall have no
right of distribution under the Debtor's confirned
pl an for any anmount so asserted.

4. Wthin 15 days of the date of this
order, the Debtor shall make distribution to Qpus
on account of the claimallowed under Term 2 of
this order.

BY THE COURT:

GREGORY F. KI SHEL
U S. BANKRUPTCY JUDGE

(1)I'n maki ng these notions, the Debtor was trying
to maxim ze its potential recovery fromthe
sale of the various parts of its business. At
the tine of the notions it was entertaining
offers for its operations as goi ng concerns on
their original sites. Alternatively, it was
receiving offers for the bundles of custoner
rel ati onshi ps and other intangible attributes
of the business, for consideration if no
purchaser was interested in stepping into the
active operations at their established

| ocations. Because its operations required
expensi ve, specially-configured, and

t echnol ogy-i ntensi ve physical installations,
the best way for the Debtor to achi eve maxi num
value for the former was to offer an ongoi ng
right to possess the wired and equi pped

| ocations it had assenbled during its growt h.

(2)In pertinent part, this statute provides:



The trustee shall timely performall the
obligations of the Debtor, . . . arising
fromand after the order for relief [in a
bankruptcy case] under any unexpired

| ease of nonresidential real property,
until such |lease is assumed or rejected,
notw t hstanding [11 U. S.C. Section
1503(b)(1) . . . . The court may extend,
for cause, the tinme for performance of
any such obligation that arises within 60
days after the date of the order for
relief, but the tinme for perfornmance
shal | not be extended beyond such 60-day
period. . . . Accept ance of any such
performance does not constitute waiver or
relinqui shnent of the lessor's rights
under such | ease or under [the Bankruptcy
Code] .

In turn, 11 U.S.C Section 503(b)(1)(A) provides
for the allowance of adm nistrative-expense cl ai ns
for "the actual, necessary costs and expenses of
preserving the [bankruptcy] estate . . . "

(3) The Debtor does not object to genera
unsecured conponent of Caimno. 266. As the
Debtor's counsel correctly points out, Qpus
shoul d have put the priority claimbefore the
Court by notion, Loc. R Bankr. P. (D. Mnn.)
3002-2(b), and not by filing a proof of claim
The use of the wong procedure was addressed
by changi ng the order of argunment at hearing
and the evidentiary burden fromthose that
woul d ot herwi se apply under 11 U S.C. Section
502(a) and Fed. R Bankr. P. 3001(f).

(4)1f they are, and remain unpaid after they are
due, the landlord has a priority

adm ni strative-expense claimfor them United
States v. Dewey Freight Sys., Inc., 31 F.3d
620, 624 (8th G r. 1994) (other party under
executory contract wth debtor in possession
has priority adm nistrative-expense claimif
debtor has continued to receive benefits under
contract pending its assunption or rejection
pursuant to 11 U S.C. Section 365(a) and has
not made paynents required under contract).

Cf. Inre Litho Specialties, Inc., 154 B.R
733, 735 n. 2 (D. Mnn. 1993) (applying
conpar abl e reasoning in case involving | ease
of personalty).

(5) This construction is by no nmeans the only one
possi bl e. The quoted | anguage coul d be read
somewhat restrictively, to limt the recovery

of attorney fees to situations where the

Debt or was required to perform sone sort of
affirmative act relating to its tenancy; did
not; QOpus then did; and Qpus had to hire



counsel to try to make itself financially
whol e for the cost of its substituted
performance. The only post-petition breach
Qous litigated here was the Debtor's default
in rent paynments. Qpus does not aver that it
substituted performance and paid itself.
Logically, it would not have. An argunent
that the attorney-fee provision just did not
apply to a sinple rent default, then, was

pl ausi bl e under the rather stilted | anguage of
the | ease. The Debtor did not make this
argunent, however. This decision presupposes,
as it nmust, that Cpus had a right to do what
it did under the protection of a claimto

rei mbursenment of its attorney fees.

(6)Al of these findings were made on the record
at the earlier hearing.

(7) The conmponents of this total are .80 hours
spent by attorney Jaymes D. Littlejohn on
Cctober 11, 1996; 1.10 hours and 1.3 hours
spent on Cctober 16, 1996 by, respectively,
Kurt M Anderson and Littlejohn; and 1.3 hours
and 2 hours spent by Anderson on

respectively, Cctober 20 and October 22, 1996.
The recap attributes 3.8 hours to Anderson's
effort on Cctober 22, for his review of cases
relating to the attorney fee issue and his
attendance at the hearing. G ven the anmpunt
of time Anderson and Littlejohn had spent on
the issue previously, the time is sonmewhat
excessive and will be docked by 1.8 hours.

(8)On page 2 of a "Declaration in Support of
Admi ni strative Priority C aimof Opus
Corporation," counsel candidly acknow edged a
"rate error as to KVA tinme on previously
approved claim™" and reduced the cal cul ated
total of OQpus's current claimby $156.00. The
anount of the previous overcharge and excess
recovery is equally allocable to the present

al  owance, even if the amount finally allowed
is far less than the aggregate sought by Opus.



