UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In Re: CHAPTER 11
EMBASSY ENTERPRI SES OF ST. CLQOUD,
A M NNESOTA LI M TED PARTNERSH P, Bky. 3-91-204
Debt or .
ORDER

At St. Paul, M nnesota.

This matter is before the Court on notion by First Trust
Nati onal Association (First Trust) for relief fromthe Section 362
stay. Appearances are as noted in the record. The Court, having
recei ved evidence, reviewed briefs, and heard oral argunents, and
now being fully advised in the matter, makes this ORDER pursuant to
t he Federal and Local Rul es of Bankruptcy Procedure.

l.

The Debtor is a limted partnership organi zed for the purpose
of devel opi ng and owni ng, as an investnent, a hotel in St. d oud,
M nnesota, known as the Sunwood Inn. First Trust is the Debtor's
maj or creditor regarding the project, under an Indenture of Trust
entered with the City of St. Coud, which, pursuant to a Loan
Agreenent with the Debtor, approved and caused the issuance of
Commer ci al Devel opment Revenue Refundi ng Bonds in the principa
amount of $7,732,000 for its acquisition, construction, expansion
and inprovenent. The bonds were issued in August, 1987. The
Bonds and Loan Agreenent are secured in favor of First Trust,
pursuant to the Indenture, by a first nortgage, security agreenent
and fixture financing statenment, and assignnent of rents covering
t he project.

The Debtor defaulted on its obligation to First Trust in
Decenmber, 1989, and on Septenber 24, 1990 a receiver was appoi nted
in connection with a state court nortgage forecl osure action
commenced by the Movant. The receiver has operated the property
si nce Septenber 25, 1990.

On January 24, 1991, the Debtor's general partner, Brutger
Equities, Inc., filed an involuntary petition against the Debtor
under 11 U.S.C. Section 303. The Debtor subsequently consented to
an order for relief, which was entered on February 14, 1991. First
Trust has now brought this notion for relief fromstay on severa
grounds, including its assertion, pursuant to Section 362(d)(2),
that the Debtor has no equity in the property and that it is
unnecessary to an effective reorganization. (1)

Footnote 1

O her grounds stated and argued in the notion are: that the
Debtor is not engaged in business and does not qualify for relief
under Chapter 11, citing, Wansganz v. Boatman's Bank of De Sot oo,
804 F.2d. 503 (8th Gir. 1986); that the petition was filed in
bad faith; and, that the Movant's interest is not adequately



pr ot ect ed.
End Foot not e

At filing, First Trust was owed approxi mately $8, 420, 000.

Val ue of the property securing the obligation, according to the
Debtor, is presently $5,000,000. First Trust argues that it wll
control the unsecured class; that the Debtor cannot |likely obtain
confirmation of a plan in the case without First Trust's consent;
and, that the Debtor is unable or unwilling to propose a plan that
First Trust would accept. The Debtor disagrees.

.

11 U.S.C. Section 1126(c) requires that the affirmative vote
of clains totalling at | east two-thirds in amount of the all owed
clains of a class must be obtained to achieve class acceptance.
Evidence, in the light nost favorable to the Debtor, reveals this
unsecured debt structure at filing of the case:

First Trust

First Am Nat'l Bk.
Pacomm

Trade and O her

Tot al

Potential Affirm
Vot es
Req. For d ass
Accept .
Shortfal I O $3, 400, 000
3, 200, 000
1, 000, 000
500, 000

$8, 100, 000

~MVIVMVIVMMV-

$4, 700, 000

-5, 399, 000

(699, 800)

~MVIVMVWVIVMM-

The cal cul ati on, shown above, denonstrates that the Debtor is
unabl e to get unsecured class acceptance in this case, even
assum ng facts nost favorable to the Debtor

11 U.S.C. Section 1129(b)(2)(B) prohibits confirmation of a
pl an over the rejection of an unsecured class unless either: 1)
the holders in the class receive the full allowed anmount of their
clains; or, 2) the holders of clains or interests junior to the
rejecting class do not receive or retain property on account of the
junior claims or interests. The proposal, outlined by the Debtor
at the hearing, upon which it intends to formulate a plan, could
not overcone the Code restrictions.

The unsecured creditors woul d not receive the full anmount of
their allowed clainms under the Debtor's proposal. Furthernore,
exi sting equity hol ders would be afforded the right to make
addi ti onal capital contributions and receive "new' equity positions
in the reorgani zed Debtor. The arrangenent is prohibited by 11
U S.C. Section 1129(b)(2)(B). See: 1In re Lunber Exchange Limted
Part nership, No. 3-90-5226, slip op. (March 19, 1991).

VWere there exists no equity in property that is the subject
of a motion for relief fromstay, it is incunbent upon a debtor to
make a showi ng that the property is necessary to an effective
reorgani zation in order to successfully defend agai nst the notion
The term "effective reorgani zati on" means one that is both legally
possible and likely to be achieved within a reasonable tine. The



degree of sufficiency of the showi ng that nust be nade depends on
the circunstances of the particular case. Here, the Debtor has
made no showi ng at all.

The Debtor argues that it is too early in the case to burden
it wth the necessity of making a significant showi ng, especially
since First Trust is in possession and control of the property and
is, according to the Debtor, adequately protected. However, a
motion for relief fromstay under Section 362(d)(2) is not based on
| ack of adequate protection. While the adequate protection status
of a moving creditor mght, along with other considerations,

i nfluence the sufficiency of the showing that need be nade in a
particul ar case, it cannot obviate the need for any showing at all.

Furthernore, although the order for relief in this case was entered
on February 12, 1991, the "involuntary" case was actually a
friendly filing by the Debtor's general partner on January 14,
1991. The case is nearly three nmonths ol d.

First Anerican National Bank joins with the Debtor in arguing
that it would be premature to grant the relief requested. Various
scenarios are possible, it asserts, for a plan, beneficial to
unsecured creditors, to be structured on outside investnent that
woul d exclude the equity hol ders of the Debtor and make
confirmati on possible over the objection of First Trust.

No evidence was offered at the hearing on whether equity
interests in this property are narketable to outside investors.
There was nention made of discussions regardi ng purchase and sal e
of the property itself during the Fall of 1990, for $4, 400, 000.

But a sale of the property would be a two-party matter between
First Trust and the Debtor, and the information is not relevant

evi dence of the availability or likelihood of outside investnment to
fund a feasible plan of reorganization that woul d benefit the
Debtor's estate.

Hi storical and current financial circunstances of the Debtor
i ndi cate that outside investnent which mght be substantial enough
to effectively reorganize the Debtor and benefit the estate is not
likely available. The Debtor has had a history of default since
Decenmber 1989, and has been in receivership since Septenber 1990.
The Debtor and its creditors have had substantial time to explore
i nvestor interest and availability. Furthernore, while it is
possi ble that investors mght be willing to invest in a financially
troubl ed project such as the Debtor's under appropriate
ci rcunstances, there is no apparent reason why investors would be
willing to either pay, or assunme the obligation to pay, non-trade
unsecured creditors.

An investment which provides for paynment to unsecured
creditors of an insolvent debtor, dimnishes the value of the
interest received for the investnment to the extent that the paynent
is applied agai nst the negative net worth of the project or
enterprise. Accordingly, it would seemthat rational investors
woul d pay unsecured creditors of an insolvent debtor only to the
extent that the payment would represent an unsecured "goi ng
concern" value of the enterprise.

There was no evidence offered regardi ng any unsecured "goi ng
concern" value of the Debtor's project. 1In fact, there was no
evi dence offered regarding "going concern® at all. There was
testinmony that the market is suffering froman over-built hote
mar ket, which suggests that the Debtor's project has no "goi ng
concern" val ue.

In short, there is no apparent reason why outside investors
woul d be willing to make the type of investnment in the Debtor that



woul d be required to fund a plan of reorgani zati on whi ch woul d
provide a return to unsecured creditors. Neither the Debtor, nor
First Anerican National Bank, has furnished any reason

The Debtor has failed to make any showi ng that successfu
reorgani zation is likely within a reasonable tine, or at all, in
this case. Financial circunstances of the Debtor, and the
reasonabl e i nferences that can be drawn fromthem indicate that
reorgani zation i s not reasonably possible w thout the consent of
First Trust. Certainly, none is in prospect. First Trust is
entitled to relief fromstay to continue foreclosure on the project
because the Debtor has no equity in the property and the property
is not necessary to an effective reorgani zation

Accordingly, IT IS HEREBY ORDERED
First Trust is granted relief fromthe Section 363 stay to
foreclose its nortgage and security interests in the Debtor's
project known as the Sunwood Inn in St. O oud, Mnnesota, and the
receiver is authorized to performall of its responsibilities and
duties in connection therewth.
Dated: April 6, 1991 By The Court:

DENNI'S D. O BRI EN
U S. BANKRUPTCY JUDGE



