UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON
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In re:
CHARLES W LLI AM DU FRESNE, ORDER GRANTI NG PLAI NTI FF' S
MOTI ON FOR SUMVARY JUDGVENT,
Debt or . AND DENYI NG MOTI ON OF DEFENDANT

COUNTY OF RAMSEY FOR
SUMVARY  JUDGVENT

Rk ok b O R R o S o

CHARLES W LLI AM DU FRESNE, BKY 3-92-2691
Plaintiff, ADV 3-93-68
V.

COUNTY OF RAMSEY; UNI TED STATES
OF AMERI CA; and DEPARTMENT OF
REVENUE, STATE OF M NNESOTA,

Def endant s.
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At St. Paul, Mnnesota, this 25th day of March, 1994.

Thi s adversary proceedi ng came on before the Court on
Sept enber 28, 1993, for hearing on cross-notions for summary
judgnment made by the Plaintiff ("the Debtor") and Defendant County
of Ramsey ("Ransey County"). The Debtor appeared by his attorney,
David E. Kirkman. Ranmsey County appeared by M Jean Stepan,
Assi stant County Attorney. Upon the pleadings presented on the
noti ons, the arguments of counsel, and the other files and records
in this adversary proceeding, the Court grants the Debtor's notion,
and deni es Ransey County's notion.

NATURE OF PROCEEDI NG

The Debtor, an individual resident of the state of
M nnesota, filed a voluntary petition for relief under Chapter 11
on May 6, 1992. Under color of a proof of claimfiled in the
Debtor's case on Septenber 28, 1992, designated as CaimNo. 13,
Ransey County asserted an unsecured priority claimagainst him
arising out of "Taxes or penalties of government units--11 U S. C
Section 507(a)(7)."

In his complaint in this adversary proceedi ng, the Debtor
recited various facts surrounding the creation of Ransey County's
claim as well as those of Defendants Department of Revenue, State
of M nnesota ("the Departnent of Revenue") and Internal Revenue
Service ("the IRS'). As to Ransey County, he requested relief in
the formof a declaratory judgnent that it does not have an



enforceable |ien against his property under Mnnesota law. In the
event of a holding favorable to Ransey County on that issue, he
requested alternative relief avoiding its lien, determning it to
be subordinate to perfected statutory liens in favor of the
Department of Revenue and the IRS, or determining that it had not
attached to his "partnership interests.™

In its answer, Ranmsey County prayed for a declaratory
judgnment holding that it had a valid |lien against all of the
Debtor's personal property, including his "partnership interests,”
hol ding that that lien has priority over all other conpeting liens,
and holding that the lien is not subject to avoi dance at the
Debtor's instance.

MOTI ONS AT BAR

The Debtor and Ransey County both nove for summary judgnent

pursuant to Fed. R Bankr. P. 7056, (FNl) as to those issues that run
solely between them As limted, (FN2) the issues are whether Ransey
County does hold a valid, perfected Iien against all of the
Debtor's personal property; and, if it does, whether that |ien may
be avoided at his instance under color of 11 U S.C Section
545(2). (FN3)

UNDI SPUTED FACTS

The parties have stipulated to the rel evant facts.

The disputes in litigation in this adversary proceedi ng
arose out of the Debtor's activity as a real estate devel oper and
investor. At all relevant tinmes, he was the general partner of
Basswood | nvestnent Partners ("Basswood"). In turn, Basswood was
a general partner of Lincoln Fort Road Housing Linited Partnership
("Lincoln"). Basswod was a M nnesota general partnership; Lincoln
was a Mnnesota |imted partnership.

I n Novenber, 1982, Lincoln obtained an interest in, and
control of, a large office and apartment conplex in St. Paul
M nnesota, under a rather novel arrangenent that involved the Saint
Paul Port Authority ("the Port Authority"). The project was
originally devel oped prior to 1980 by Austin/King Housing
Enterprises ("Austin/King"). The Port Authority had provided
financing to Austin/King in connection with the project, with funds
rai sed through a bond issue. It had taken security for this
financi ng through a deed-and-| easeback: on Septenber 15, 1980,
Austin/ King had conveyed the fee title to the project to the Port
Authority by deed, and Austin/King and the Port Authority
si mul taneously had entered into a 30-year |ease of the project back
to Austin/King. The rental obligation under the |ease tracked the
anortization of the underlying bond financing. At the end of the
| ease termthe | essee had the right to purchase the property from
the lessor for the sum of $1.00.

In the 1982 transaction, Lincoln took an assignnent of
the interest that Austin/King held in the project under this
arrangenent. After that, Ransey County assessed taxes on the
project (FN4) from 1983 through 1987. Lincoln defaulted on these tax
obligations as they becane due in 1987-1988, as well as on rent
paynments owing to the Port Authority. It conveyed its interest in
the project to the Port Authority via a deed in |lieu of foreclosure
that was effective on January 3, 1988.

In August, 1989, Ransey County began procedures to
coll ect the delinquent taxes attributable to the project, under
Mnn. Stat. c. 277. In March, 1990, it commenced litigation in the
M nnesota State District Court for the Second Judicial District,
Ransey County, to collect the delinquent taxes from Li ncoln and
Basswood. It did not name the Debtor as a party-defendant to this
action.



M nn

On Septenber 21, 1990, the Ransey County District Court
ordered the entry of judgnent for the delinquent taxes in favor of
Ransey County. Pursuant to that order, a judgnent against Lincoln
and Basswood was entered on May 9, 1991

Li ncol n and Basswood t ook an appeal fromthe judgnent.
In an unpublished decision filed on March 28, 1992, the M nnesota
Court of Appeals remanded the case to the Ransey County District
Court for further proceedings. After granting review, the
M nnesota Suprene Court reversed the Court of Appeals in a decision
dat ed Decenber 31, 1992, and affirnmed the judgnent entered in
Ransey County District Court. (FN5)

DI SCUSSI ON

As noted, the two novants have stipulated to the facts
just found. The governing | aw does not appear to contradict their
conclusions as to materiality. The issues argued on these notions,
then, are ripe for summary adjudication. In re Sunde, 149 B.R
552, 554 (Bankr. D. Mnn. 1992); In re Rany Seed Co., 57 B.R 425,
430 (Bankr. D. Mnn. 1985). As it turns out, the very first issue
is dispositive and the outcone is in favor of the Debtor

As recited supra at n. 4, the parties have stipul at ed
that the underlying tax liability was assessed pursuant to the
followi ng provision of Mnn. Stat. Section 469.155, subd. 5:

. . . During the termof the revenue
agreement, (FN6) except as provided in [Mnn. Stat. Section 469. 155,
subd.] 17, a tax shall be inposed and coll ected upon the project
or, pursuant to the provisions of [Mnn. Stat. Section] 272.01
[subd.] 2, for the privilege of using and possessing the project,
in the same anbunt and to the sanme extent as though the contracting
party were the owner of all real and personal property conprising
the project..

In turn, at the tines relevant to this adversary proceedi ng, (FN7)

Stat. Section 272.01, subd. 2, provided in pertinent part:

(a) When any real or personal property
which for any reason is exenpt fromad valoremtaxes, . . . is
| eased, . . . or otherw se nmade avail able and used by a private
i ndi vi dual, association, or corporation in connection with a
busi ness conducted for profit, there shall be inposed a tax, for
the privilege of so using or possessing such real or persona
property, in the same anount and to the same extent as though the
| essee or user was the owner of such property.

(c) Taxes imposed by this subdivision
shal |l be due and payable as in the case of personal property taxes
and such taxes shall be assessed to such | essees or users of rea
or personal property in the sane manner as taxes assessed to owners
of real or personal property, except that such taxes shall not
become a lien against the property. Wen due, the taxes shal
constitute a debt due fromthe | essee or user to the state,
township, city, county and school district for which the taxes were
assessed and shall be collected in the sane manner as persona
property taxes.



The M nnesota Suprene Court's opinion, of course, settled the
guesti on of whether Lincoln and Basswood, as business entities,
were personally liable for the taxes so assessed. The Debtor, in
turn, does not contest that he, in his status as a general partner
of Basswood, becane personally liable for the debt prior to his
bankruptcy filing, by operation of Mnn. Stat. Section 323.14. (FN8)

The
question, really, is whether a lien to secure the Debtor's
derivative liability as partner was created by the foll ow ng
provision of Mnn. Stat. Section 272.50:

The taxes assessed upon personal

property, with lawful penalties, interest, and costs, shall be a
first and perpetual lien . . . upon all of the personal property
then owned by the person assessed from and including January 2 in
the year in which they are levied, until they are paid . . .(FN9)

In arguing that it did not, the Debtor first posits that
the tax in question was assessed upon an interest in real property,
and not personal property; thus, as the Debtor would have it,
Section 272.50 was not triggered agai nst anyone when Lincoln's
liability was fixed and |iqui dated. In response, Ransey County
mai ntains that Lincoln's interest as | essee was personalty, and not
an estate or property right in the real estate itself.

The Plaintiff's argument is colorable if one | ooks at
Section 272.50 in isolation; however, it is beside the point. By
providing that the tax inmposed on a | essee of tax-exenpt rea
estate is to "be collected in the sane manner as personal property
taxes," Section 272.01, subd. 2(c) nakes the | egal characterization
of the taxed property right wholly irrelevant, insofar as the
identity of the taxing authorities' collection and enforcenent
renedies is concerned. The Debtor does not--and cannot reasonably-
-deny that the attachnment and enforcenment of a statutory lien in
favor of a taxing authority is a nmeans of "collecting" a tax.
Regardl ess of whether the Iien of Section 272.50 applies solely by
the terms of that statute, Section 272.01, subd. 2(c) enpowers
Ransey County to use it, as against the parties to whose assets it
attaches. The discussion really need go no further than that.(FNLO)

Al of this, however, nmeans only that Ramsey County has
the benefit of the lien under Section 272.50 agai nst the persons or
entities that are statutorily subject to that renedy. As he
convi nci ngly argues, the Debtor is not anong the nenbers of that
class. By its terms, Section 272.50 attaches a lien to "the
personal property of the person assessed" (enphasis added).

Section 272.01, subd. 2(c) enpowered Ranmsey County to assess the
tax liability in question "to the | essees or users"” of the
underlying real estate. Here, only Lincoln (and, possibly,
Basswood(FN11)) fit the bill as "lessee(s)" under the statute. Only
its (or their) personal property is subject to the lien. The
parties have not stipulated that the Debtor was a naned | essee, and
the record (again by negative inference) fairly screans that he was
not.(FN12) The Debtor's personal liability on account of the tax
debt
is entirely derivative, arising solely by operation of statute as
aresult of his legal status as a general partner. The governing
statute, then, does not subject himor his assets to collection of
t he underlying debt via the enforcenent renedy of the tax |ien.(FNL3)
Ransey County has no |ien against the Debtor's personal property,
and can assert no secured claimagainst himfor the purposes of his
Chapter 11 case.



be

On the stipulated facts, the Debtor has denonstrated that
he is entitled to judgnent as a matter of |aw on the signal issue
runni ng between himand Ransey County. Since all of the other
i ssues briefed and argued by those two parties assumed a hol di ng
adverse to the Debtor on that issue, it is not necessary to treat
them There is no just reason for delay; (FN14) thus, judgnent will

entered for the Debtor agai nst Ransey County.

I T 1S THEREFORE ORDERED, ADJUDGED, AND DECREED:

1. That the Plaintiff's nmotion for summary judgnment is
grant ed.

2. That the notion of Defendant County of Ransey for
summary judgnment is denied.

3. That, as of May 6, 1992, Defendant County of Ransey
did not hold a valid or enforceable lien against the Plaintiff's
personal property under color of Mnn. Stat. Section 272.50.
LET JUDGVENT BE ENTERED | N ACCORDANCE W TH TERM 3 HERECF.
BY THE COURT:

GRECORY F. KI SHEL
U S. BANKRUPTCY JUDGE

(FN1) This rule nakes Fed. R Civ. P. 56 applicable in adversay
proceedi ngs in bankruptcy. In pertinent part, Fed. R Cv. P
56(c) provides that, upon a notion for sunmary judgnent,

[t]he judgnent sought shall be rendered forthw th
if the pleadings, depositions, answers to

i nterrogatories, and adm ssions on file, together
with the affidavits, [submitted in support of the
motion] if any, show that there is no genuine issue
as to any material fact and that the noving party
is entitled to a judgnment as a matter of |aw

(FN2) Neither the Departnent of Revenue nor the IRS have

partici pated

in the notions at bar, and their interests are not inplicated under
the frami ng of the issues presented. Apparently, the relative
priority of their liens is to be determined later, in sonme other
fashi on.

(FN3) The text of this statute provides:

The trustee may avoid the fixing of a
statutory lien on property of the debtor to
the extent that such lien--

(2)is not perfected or enforceable at
the tinme of the conmencenent of the
[ bankrupt cy] case agai nst a bona
fide purchaser that purchases such
property at the tinme of the



commencenent of the case, whether or
not such a purchaser exists .

As a debtor-in-possession under Chapter 11, of course, the

Debtor has "all the rights . . . and shall performall of the
functions and duties . . . of a trustee serving in a
[ bankruptcy] case . . . " 11 U S.C Section 1107(a).

(FNA) The Port Authority was a tax exenpt entity and, as such, the
real estate to which it held title, such as the project in
guestion here, was "exenpt" from assessnment of in rem ad
valoremreal estate taxes. Because the project was | eased,

taxes were assessed under Mnn. Stat. Sections 469. 155, subd.

5 and 272.01, subd. 2.

(FN5)
Thi s deci sion was published as County of Ransey v. Lincoln
Fort Road Housing Limted Partnership, 494 NW2d 276 (M nn
1992).

(FN6) M nn. Stat. Section 469.155 is a part of the M nnesota Mini cipa
I ndustrial Devel opnent Act; it sets forth the powers of

M nnesota nunicipalities and redevel opnent agencies in

relation to public econom c devel oprment initiatives. |Its

subd. 5 enpowers nunicipalities to

enter into a revenue agreenment with any
person, firm or . . . private corporation .
so that paynents required thereby to be nade
to the contracting party are fixed and revi sed
as necessary to produce inconme and revenue
sufficient to provide for the pronpt paynent
of principal of and interest on all bonds
i ssued [under Section 469.155] when due.

The | ease between the Port Authority and Lincoln either
cont ai ned such a revenue agreenent, or acconpani ed one. See
494 N.W2d at 278.

(FN7)In 1989, the M nnesota Legislature anended M nn. Stat. Section
272.01, subd. 2, to add a new subd. 2(d). |If it had been
appl i cabl e here, this new provision probably woul d have

obviated this litigation. The parties acknow edge, however,

that the anmendnent was prospective only.

(FNB)In pertinent part, this statute provides:

Al partners [in any partnership governed by M nn.
Stat. c. 323] are liable

(1)Jointly and severally for everything
chargeable to the partnership under [Mnn. Stat.
Sections] 323.12 and 323. 13;

(2)Jointly for all other debts and obligations of
the partnership .

The Debtor's personal liability results whether this statute
is applied to him as a general partner of Basswood, and then
to Basswood, as a general partner of Lincoln; or just to the



Debt or, as general partner of Basswood, as to Basswood's
personal liability as adjudicated by the M nnesota Suprene
Court .

(FN9) The M nnesota Legislature repealed this statute in 1991
however, it remains in effect for liens that arose prior to
January 1, 1992, the effective date of the repealer. 1991
M nn. Laws. c. 291, art. 15, Section 10-11

(FN1O)It is fortunate for Ranmsey County that it need not, by the
savi ng graces of Section 272.01, subd. 2(c). Relying on Gava
v. County of Pine, 268 NNW2d 723 (Mnn. 1978), the Debtor
very cogently argues that Lincoln's right under the | ease--to
occupy and use the project-- was "real property” for al

pur poses under the general taxation schenme of Mnn. Stat. c.
272. Gava involved several persons who had deeded parcel s of
real estate along the St. Croix R ver to the federa

government under the WId and Scenic R vers Act, reserving
personal access to and use of the property for periods of 15
or 25 years. Applying the expansive definition of Mnn. Stat.
Section272.03 (defining "real property” to include "the |and
itself . . . and all rights and privil eges appertaining to it
(enphasi s added)), the Grava court held that the M nnesota
Legi slature had fully intended to consider such interests as
the reservations-of-use before it as real estate, fully
subject to local taxation as such. 268 N.W2d at 725-727.
Ransey County does not come up with a convincing argunment to
blunt or deflect the broad thrust of Gava's reasoning, and it
i s not unreasonable that it does not. Mnn. Stat. Sections
469. 155, subd. 5 and 272.01, subd. 2 (a) both termthe taxed
asset in question here the "privilege" of use or possession
That "privilege" "bel onged or "appertained" to the project
here as much as the reserved rights of use for ternms certain
did to the riparian lands at issue in Grava, and it was no
nore or less "severed" fromthe fee interest. Perhaps nost
tellingly, the Grava court pointed to Section 272.01, subd. 2-
-the very statute at issue here--as an anal ogue enact nent t hat
reflected a cormon legislative intent as to the | ega
classification of taxable rights arising out of contractua

rel ationships that split private rights of use or possession
fromfee title held in a government. 268 N.W2d at 726-727.

(FN11)

The Debtor and Ransey County have stipulated that "[f]rom 1983
t hrough 1987 the Taxes were assessed to and in the nane of
Lincoln.™ At least by dint of successive negative inferences
fromthis stipulated fact, Basswood was not a naned | essee
under the | ease. There is possible evidence of a contrary
state of affairs in County of Ransey v. Lincoln Fort Road
Housi ng Limted Partnership; there, the Mnnesota Suprene
Court recited that

[i]n 1982, Austin/King assigned its interest
in the revenue agreenent to . . . Lincoln .
and Basswood . . .

494 N.W2d at 278 (enphasis added), and then went on to refer
to both of themas being in default in obligations to nmake
rent and tax payments. The remai nder of the opinion never
quite identifies the basis of Basswood's predicate liability



under the | ease, whether direct (as a naned | essee) or
derivative (as a general partner of the |iable named | essee).
Thi s inconsi stency | eaves Basswood' s status under Sections
272.01, subd. 2(c) and 272.50 unclear. Luckily, however, that
status has no bearing on the matter at bar

(FN12) Anong ot her things, Ransey County did not name the Debtor
a defendant in the state-court tax-collection litigation--and
one sinply cannot conceive of a taxing authority failing to
join every |l egally-chargeable party.

(FN13)

Thus, the dispute at bar is distinguishable from Lidberg v.
United States, 375 F. Supp. 631 (D. Mnn. 1974). In Lidberg,
the court held that the federal tax lien under 26 U S.C
Section 6321 had attached to the personal assets of the
partners of the taxpayer-partnership, because the statute
applied the lien to "each person |iable under the Federal tax
laws." 375 F. Supp. at 633 (enphasis added). Cearly, the
predicate liability under the federal tax lien statute can be
either direct or derivative; under the Mnnesota statute in
guestion, here, however, it nust be direct.

(FN14) This holding is expressly made to conply with Fed. R Civ.

54(b), as incorporated by Fed. R Bankr. P. 7054(a); since the
di sposition of the Debtor's and Ransey County's cross-notions
for sunmary judgnent does not dispose of all of the issues
raised by all of the parties, this rule allows "the entry of

a final judgnent as to one or nore but fewer than all of the
clains or parties only upon [such] an express determ nation

. ." As the Debtor's counsel has noted during severa

hearings in this adversary proceeding and in his client's main
bankruptcy case, the resolution of the secured status of
Ransey County's claimis the major factor del aying the

formul ation of a plan of reorganization. The remaining issues
involving the taxing authorities are routine in nature and may
wel | be consensually resolved. Since the present adjudication
settles the only issue seriously contested thus far, the
concern over the prospect of pieceneal appeals raised by the
Eighth Grcuit in Interstate Power Co. v. Kansas Gty Power &
Light Co., 992 F.2d 804, 806-807 (8th Cr. 1993) does not

ari se.

as

P



