UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
DI ANNA L. DEPPE, BKY 4-96-3133
f/k/ia D anna L. Schaefer
Debt or .
EDW N L. SCHAEFER and ADV 4-97-0038
BLANCHE |. SCHAEFER
Plaintiffs,
-VS. - FI NDI NGS OF FACT
CONCLUSI ONS OF LAW
DI ANNA L. DEPPE, AND ORDER GRANTI NG
f/k/a D anna L. Schaefer, DEFENDANT' S MOTI ON
FOR SUMVARY JUDGVENT
Def endant .

At M nneapolis, Mnnesota, Decenber 22, 1997.

The above-entitl ed adversary proceedi ng came on
for hearing before the undersigned on COctober 29,
1997 on the notion of the Debtor-Defendant, D anna
L. Deppe ("Defendant"), for summary judgment
pursuant to Federal Rule of Bankruptcy Procedure
7056. Appearances were as noted on the record.
After carefully considering the argunents of
counsel, the Court has determ ned that Defendant's
nmotion for summary judgnent should be granted.

UNDI SPUTED FACTS

For purposes of this notion, the relevant facts
of the case are undi sput ed.

In July of 1992, the Defendant and her then
husband, Mark Schaefer, borrowed the sum of
$55, 000. 00 from Mark Schaefer's parents, Edwin &
Bl anche Schaefer ("Plaintiffs"), to assist themin
avoi di ng the cancellation of a contract for deed on
their honme | ocated at 3308 West 102nd Street,
Bl oom ngt on, M nnesota. To nenorialize this
transacti on, Mark Schaefer drafted a prom ssory note
i n which he and the Defendant prom sed to pay the
Plaintiffs $55,000.00 plus interest at an annua
rate of 9% until the debt was repaid. The
prom ssory note made no reference to, and did not
purport to effect, a grant to the Plaintiffs of a
nort gage on the honestead. Utimately, the
Def endant and Mark Schaefer nmade only one paynent
under the promnissory note in the anount of
$1, 518. 90.

On February 14, 1995, the marri age between the
Def endant and Mark Schaefer was di ssolved in
M nnesota state court. Pursuant to the divorce
decree, the Defendant was granted "all right, title,
and interest, free and clear of any interest by



[ Mark Schaefer], in and to the honestead property

| ocated at 3308 West 102nd Street, Bl oom ngton

M nnesota." The divorce decree further provided
that the Defendant "will be responsible for all debt
inrelation to the honmestead, including the debt to
[the Plaintiffs] . . . ." This award was
subsequent |y anended to nake the Defendant
responsi bl e for $58,013.00 of the anmpbunt owed to the
Plaintiffs, with Mark Schaefer responsible for

$6, 687.00. Although the divorce decree provided

t hat the Def endant would be responsible for certain
debt in relation to the honestead, neither the
original divorce decree nor any one of the amended
decrees(1F) inposed a |lien against the honestead to
secure the Defendant's paynent of the prom ssory

not e.

On May 16, 1996, the Defendant filed a petition
for relief under Chapter 13 of the United States
Bankruptcy Code. On Schedul e C of her bankruptcy
petition, the Defendant listed the full value of the
honest ead property as exenpt under Mnn. Stat.
Section 510.01. On Schedule F, she listed
Plaintiffs' claimas an unsecured nonpriority debt.
On June 6, 1996, the Plaintiffs filed a proof of
unsecured claimin the anount of $76,915.90. On
Novenber 8, 1996, after the Plaintiffs filed an
objection to the confirmati on of the Defendant's
proposed Chapter 13 plan, the Defendant voluntarily
converted her Chapter 13 case to Chapter 7. On
February 11, 1997, the Defendant was granted a
di scharge pursuant to 11 U S.C. Section 727.

On February 18, 1997, the Plaintiffs comrenced
the present adversary proceeding. 1In their
conplaint, the Plaintiffs seek a determ nation that
their claimagainst the Defendant is secured by an
equi tabl e nortgage on the Defendant's honestead,
al l egi ng that the Defendant and Mark Schaefer agreed
to provide the Plaintiffs with a nortgage agai nst
the property to secure their debt under the
prom ssory note. On March 21, 1997, the Defendant
filed an answer to the Plaintiffs' conplaint,
asserting various defenses to the Plaintiffs' claim
to an equitable nortgage. In particular, the
Def endant asserts that an equitabl e nortgage cannot
be created on the honestead because the Plaintiffs
claimto such is based solely on an oral promse to
deliver a nortgage in the future; i.e., there is no
docunent purporting to provide Plaintiffs with
security for paynent of the personal debt.(2F) For the
sol e purpose of resolving the current notion, the
parties have stipulated to the fact that Plaintiffs,
Def endant and Mark Schaefer all intended that
Def endant and Mark Schaefer woul d provide the
Plaintiffs with a nortgage on the property at sone
time in the future.

CONCLUSI ONS OF LAW
. Summary Judgrent Standards
Sunmmary judgnent is governed by Federal Rule of
Cvil Procedure 56, which is made applicable to this



adversary proceedi ng by Bankruptcy Rule 7056.

Federal Rule 56 provides:
The judgnent sought shall be rendered
forthwith if the pleadings, depositions,
answers to interrogatories, and adm ssions
on file, together with the affidavits, if
any, show that there is no genuine issue as
to any material fact and that the noving
party is entitled to judgnent as a matter
of | aw.

Fed. R Cv. P. 56(c). The noving party on sumary
judgment bears the initial burden of show ng that
there is an absence of evidence to support the
nonmovi ng party's case. Celotex Corp. v. Catrett,
477 U S. 317, 325 (1986). |If the noving party is
the plaintiff, it carries the additional burden of
presenting evidence that establishes all el enents of
the claim Id. at 324; United Mortg. Corp. V.

Mat hern (In re Mathern), 137 B.R 311, 314 (Bankr.
D. Mnn. 1992), aff'd, 141 B.R 667 (D. Mnn. 1992).
The burden then shifts to the nonmoving party to
produce evidence that would support a finding inits
favor. Anderson v. Liberty Lobby, Inc., 477 U S
242, 250-52 (1986). This responsive evidence nust
be probative, and nust "do nore than sinply show
that there is sone netaphysical doubt as to the
material fact." Matsushita Elec. Indus. Co. v.
Zenith Radio Corp., 475 U S. 574, 586 (1986).
Because the material facts of the present case are
undi sputed, there exists no genui ne issue of
material fact and all that remains to be determ ned
is whether the Defendant is entitled to judgnent as
a matter of |aw

I1. The Defendant's Mtion for Summary Judgment

The Plaintiffs in this case seek a determi nation
that their claimagainst the Defendant is secured by
a lien against the Defendant's honestead in the form
of an equitable nortgage.(3F) In response, the
Def endant argues that, as a matter of law, an
equi tabl e nortgage cannot be created under the facts
of this case because the claimto an equitable lien
on the honestead is based solely on an alleged, and
for purposes of this notion admtted, oral prom se
to subsequently deliver a witten nortgage.

It is well accepted that Congress has left the
matter of the creation of property interests in
bankruptcy cases to be determ ned by applicable
nonbankruptcy law. Cf. Butner v. United States, 440
U S. 48, 54-55 (1979) (stating that, under the
Bankruptcy Act of 1898, Congress had generally left
the determi nation of property rights in the assets
of a bankrupt's estate to state law). Thus, | | ook
to Mnnesota |aw to resolve the issue at hand.

The applicable statute is Mnnesota's honest ead
exenption statute which specifically provides that:

The house owned and occupi ed by a debtor as



the debtor's dwelling place, together with
the I'and upon which it is situated to the
amount of area and val ue hereinafter
limted and defined, shall constitute the
honmest ead of such debtor and the debtor's
famly, and be exenpt from seizure or sale
under | egal process on account of any debt
not lawfully charged thereon in witing,

Mnn. Stat. Section 510.01 (1986) (enphasis added). (4F)
This statute has | ong been part of M nnesota
jurisprudence.

In two early cases, the M nnesota Suprene Court
i nposed an equi tabl e nortgage agai nst a honest ead
under circunstances quite simlar to the one at
hand. In Irvine v. Arnstrong, 31 Mnn. 216 (1883),
the plaintiff | oaned noney to defendants in order
that they could refinance their honmestead. The
parties entered into a witten agreenent for the
execution of a new nortgage to plaintiff, which both
husband and wife signed. Later, defendants refused
to give such a nortgage, and instead they conveyed
the property to a non-bona fide purchaser
Plaintiff sought specific performance of the
agreenment to provide the nortgage. The court held
t hat, damages bei ng an i nadequate renedy, the
agreement would be enforced in equity. Later, in
Hughes v. Ml laney, 92 M nn. 485 (1904), the
M nnesota Suprene Court inposed an equitable lien on
t he defendants' honmestead based solely on the
defendants' oral promise to deliver a nortgage to
plaintiff after plaintiff advanced noney to assi st
themin purchasing a new hone. The trial court had
found that it was the parties' intention to create
a loan transaction, to be secured by the property,
rather than a gift. Relying once again on the rule
that an oral agreenment to provide security is not
conpensabl e i n danages, the M nnesota Suprene Court
i nposed an equitable lien and allowed its
foreclosure. 1In Soukup v. Wenisch, 163 Mnn. 365
(1925), the court refused to inpose a lien on rea
property purchased by the defendant with the
plaintiff's noney in the absence of a witing or
proof that the parties had agreed to the furnishing
of a nmortgage, but the court distinguished cases
such as Irvine and Mil | aney where there was proof of
an unfulfilled prom se to give security. Thus, it
appeared to continue the vitality of Irvine and
Mul | aney.

In 1905, one year after Millaney was deci ded,
t he predecessor to current Mnn. Stat. Section
510. 01 was anended by the addition of the words "not
awfully charged thereon in witing." 1In a series
of three cases which followed, the Mnnesota court
effectively overrul ed Mil | aney, distinguished
I rvine, explained Soukup and established the rule
that under Section 510.01 an oral promse to
provi de a nortgage upon a honestead i s not
enforceabl e through an equitable |ien, regardl ess of



the parties' intent.

If there was room after Soukup for an argunent
that Irvine and Miul | aney renmai ned good | aw even
after the 1905 anmendnent to M nn. Stat. Section
510.01, it was virtually elimnated in Renville
State Bank v. Lentz, 171 M nn. 431 (1927), a case
decided on two years after Soukup. In Lentz, the
husband borrowed nmoney fromthe plaintiff,
fraudulently prom sing to provide a nortgage on a
honestead to be purchased by himand his spouse. He
gave the plaintiff his prom ssory note, but |ater
both he and the spouse refused to deliver a witten
nort gage. Defendants urged both the honest ead
statute, the predecessor to Mnn. Stat. Section
510. 01, and the statute of frauds, the predecessor
to Mnn. Stat. Section 513.04, in defense.
Referring to the 1905 anendnent to the honestead
statute, the court held Millaney inapplicable
because Mul | aney was deci ded before the change in
statutory |l anguage. The court determined that the
husband's oral pronmise to give a nortgage on the
honest ead woul d not be enforced in equity because
t he debt was not "lawfully charged thereon in
witing" (Id. at 432) and found it unnecessary to
address the question of whether the statute of
frauds applied.(5F) Going further, the court held that
whil e the "argunment that the honestead exenption
statute is not in derogation of the lien creating
power of equity is correct,"” that doctrine was
applicable only in cases where a constructive trust
shoul d be inposed. "Here we have a very different
case, and the effort is to subject the honestead to
alieninlieu of one actually prom sed
contractually . . . . In the instant case, all we
have is the violation of a prom se to do sonething
in the future. The statute prevents the artificial
creation of a lien on a homestead nerely to nake
good such an undertaking.” 1d. at 433.

A few years later, in Kingery v. Kingery, 185
M nn. 467 (1932), the Mnnesota Suprenme Court dealt
Irvine, Millaney, and any expansive readi ng of
Soukup a further blow. In Kingery, plaintiff gave
his nmother noney to allow her to refinance nortgages
on her honestead based solely on her prom se to give
hima nortgage. She owned the | and, but both
parents were living on it at the time. Plaintiff
sought the inposition of an equitable lien or, at
the very least, subrogation to the position of the
refi nanced nortgagors. The court refused, hol ding
that "the oral agreement by defendant to give
plaintiff security on the honestead was wholly void"
and equitable subrogati on was therefore unavail abl e.
Id. at 430. The court said:

That a | oan made to enable the borrower to
purchase or pay for a homestead does not
give the lender a right to a lien upon the
honmestead, even if there is an ora
agreenment to give security thereon, is now
settled by Soukup v. Wenisch . . . and



Renville State Bank v. Lentz, Jr., supra.
One who advances noney to another to be
used for paying all or part of the purchase
price of a honestead should stand in fully
as favorable a light in equity as one who
advances noney to pay a nortgage on the
honmestead. Yet, under our homestead | aw,
neither of themacquires any lien on the
honest ead, unless given by witten nortgage
or security executed by both husband and
wife, if both are living.

Id. at 471.

Finally, in Hatlestad v. Mntreal Trust Life
Ins. Co., 197 M nn. 640 (1936), a non-honest ead
case, the court limted Irvine to its facts.
Irvine, the court held, was not a case involving an
oral agreement for a nortgage, but was rather a case
where the "specific perfornmance awarded was of a
conpl ete, unambi guous witten contract and not of an
oral agreement." 1d. at 645.

Al of this served as the backdrop for the
M nnesota Suprene Court's decision in Wight v.
Wight, 311 NW2d 484 (Mnn. 1981), a case quite
directly on point. In Wight, the son's parents
| oaned the son and his then-spouse funds with which
to purchase their homestead. A dissolution ensued
and, as is the case here, the wife received the
honestead and |l ater refused the parents' request for
a nortgage. The court held that the parents were
not entitled to i medi ate repaynent of the |oan, nor
to an equitable |lien against the property. The case
i s distinguishable fromthe one at hand, in that the
trial court had determned that the parents intended
a gift, not aloan secured by the property.
Nevert hel ess, the | anguage of the decision is broad:

Inits reliance on Mnn. Stat. Sections
510. 01 and 513.04 (1980) together
with the decisions in Renville State Bank
v. Lentz . . . and Kingery v. Kingery .

the trial court held that no lien, either
equitable or otherwi se, may attach to
honest ead property without a witten
i nstrument evidencing the debtor's intent
to grant such a lien

* * %

[Qur decision in Kingery v. Kingery . .
firmy establishes the principle that a
| oan nade to enable a borrower to purchase
or pay for a honestead does not give the
lender a right to a lien upon the honestead
even if there is an oral agreenent to give
security thereupon.

Id. at 486-87. Accordingly, because, in the case
before this court, Plaintiffs' claimto a nortgage
on the Defendant's honestead rests solely on an ora
prom se to furnish the sane, it cannot be sustai ned.



This is true, even though currently the property is
t he honestead of only one of the two spouses. (6F)

Plaintiffs cite Proulx v. Hrsch Bros., Inc.
279 Mnn. 157 (M nn. 1968) and MIler v. Anderson
394 Nw2d 279 (Mnn. 1986). These cases and nany,
many others deal with a different scenario, the well
established principle that a court of equity may
treat an instrument of conveyance that fails to
create a valid nortgage as an equitabl e nortgage
where it can be shown that the parties to the
transaction intended it to create a nortgage. See
e.g., First Nat'l Bank v. Ramier, 311 N. W2d 502,
503 (M nn. 1981); Mnisters Life and Cas. Union v.
Franklin Park Towers Corp., 239 N.W2d 207, 210
(Mnn. 1976) ("The controlling |egal principle

is that a deed absolute in formis presunmed to be,
and will be treated as a conveyance unl ess both
parties in fact intended a | oan transaction with the
deed as security only."). Under this principle
therefore, an equitable nortgage may exi st where a
deed absolute on its face was in fact given as
security. The test for the creation of an
equi table nortgage is whether the parties intended
to create a nortgage at the tinme of the transaction
Port Auth. v. Harstad, 531 N.W2d 496, 499 (M nn
1995); MIller, 394 NW2d at 283; Ramer, 311 N W2d
at 503; Mnisters Life, 239 NW2d at 210; Proul x v.
H rsch Bros., Inc., 279 Mnn. at 165 (1968).

But, intent by itself is insufficient to create
an equitable nortgage in the absence of some form of
witten instrument of conveyance. The doctrine of
equitable nortgage is conpletely inapplicable when
there is no witten docunent:

The inflexible rule '"once a nortgage

al ways a nortgage' . . . and the rel ated
doctrine that a deed absolute in form may
be shown to be a nortgage, where such was
in fact the intention of the parties .
are quite independent of statute [of
frauds]. They permt an adjudication
contrary to what the witten forms, w thout
adj udi cation, would require. They have no
application to the question whether an
agreement on the one hand to execute and on
the other to accept a real estate nortgage
inthe future is to be enforced by specific
performance or by an action for damages.

Such <cases [citations omitted] declaring

a deed absolute in formto be in fact a

nortgage are irrelevant for . . . purposes

[of determining the application of the

statute of frauds].

Hatl estad, 197 M nn. at 665. Because the alleged
nortgage in this case is based entirely on an ora
agreenment between the parties, the doctrine of
equi tabl e nortgage does not apply and the Plaintiffs
are not entitled to an equitabl e nortgage agai nst
t he Def endant's honestead. (7F)

In Iight of the foregoing analysis, | conclude



that it is unnecessary to address the Defendant's
remai ni ng argunments and that the Defendant is
entitled to judgnent as a matter of |aw
Accordingly, IT 1S HEREBY ORDERED that the

Def endant's notion for summary judgment is GRANTED
in all respects. Judgnent will be entered in favor
of Defendant and against Plaintiffs with each party
to bear its or their own respective costs and
attorneys fees.

LET JUDGVENT BE ENTERED ACCCRDI NGLY.

Nancy C. Dreher
United States Bankruptcy Judge

(1F) The February 14, 1995 di vorce decree was
subsequent |y anended on March 13, 1995, My 31
1995, and March 21, 1996.

(2F) Defendant al so asserted that: (1) it would be
i nproper for the Court to inmpose an equitable
nortgage in this case because the Defendant's debt
to the Plaintiffs has been di scharged; (2) the
Plaintiffs are estopped fromarguing that they are
entitled to an equitable nortgage; (3) even if the
Plaintiffs are entitled to an equitabl e nortgage
agai nst the honestead property, such property is
exenpt and the equitable nortgage woul d therefore
be avoi dable by the Defendant as a "judicial lien"
under 11 U.S.C. Section 522(f)(1)(A); and,
finally (4) even if the Plaintiffs are entitled to
an equitabl e nortgage agai nst the honest ead
property, the nortgage woul d be avoi dable by the
Def endant under the strong-arm provisions of
Sections 522(g) & (h) and 544(a)(3).

Because | have determined that the | ack of a
witing requires judgnent for Defendant, | need
not, and do not, address these issues.

(3F) Plaintiffs do not claimthat they are entitled
to the inposition of a constructive trust, the
grant of which would require a show ng of unjust
enrichment through fraud, duress, or simlar

means, none of which have been alleged. First
Nat'|l Bank v. Ramier, 311 N.W2d 502, 504 (M nn
1981) (constructive trust not inposed where | ender
could have obtained a witten security agreenent
and nerely failed to do so); Wight v. Wight, 311
N. W 2d 484, 485 (M nn.1981) (constructive trust

not avail able in absence of fraud, duress, etc.).
(4F) Mnnesota's statute of frauds al so provides

t hat :

No estate or interest in |ands, other
than | eases for a termnot exceedi ng one
year, nor any trust or power over or
concerning lands, or in any nanner
relating thereto, shall hereinafter be



created, granted, assigned, surrendered,
or decl ared, unless by act or operation
of law, or by deed or conveyance in
writing, subscribed by the parties
creating, granting, assigning,
surrendering, or declaring the same, or
by their |lawful agent thereunto

aut hori zed by witing.

Mnn. Stat. Section 513.04 (1990) (enphasis added).
Since a nortgage on real property constitutes an
"interest” in land, it falls within the purview of
this statute of frauds and therefore nust be in
witing to be valid. Hatlestad v. Miutual Trust
Life Ins. Co., 197 Mnn. 640, 643 (1936).

(5F) In Butler Bros. Co. v. Levin, 166 M nn. 158,
161 (M nn. 1926), the court, in dicta, had
appeared to apply the predecessor to Mnn. Stat.
Section 513.04 to a case where one spouse had
orally prom sed to provide a nortgage on a
honmestead in return for a loan. Lentz nade no
nmention of Levin, a case which had been deci ded
only one year earlier

(6F) Under M nnesota law, a party's conduct in
reliance on an oral contract may constitute
sufficient part performance to avoid the operation
of the statute of frauds under two different
theories: the "fraud" theory and the "unequivoca
reference" theory. Ehnke v. Hill, 236 Mnn. 60,
68-69 (1952); Burke v. Fine, 236 Mnn. 52, 55
(1952). If Mnn. Stat. Section 513.04 has
application to this case, Plaintiffs are not
entitled to specific performance of the ora

nort gage contract under either of these two

t heori es. In order for a party's perfornmance
under an oral contract to warrant enforcenment of
the contract under the "fraud" theory, the party's
performance "nust have been perfornmed in such a
manner and by the rendering of services of such a
nature or under such circunstances that the
beneficiary cannot properly be conpensated in
damages."” Ehnke, 236 Mnn. at 69. This test has
been held to be satisfied in cases where the party
seeki ng enforcement of an oral agreement has
performed "peculiarly personal services which are
not subject to pecuniary nmeasure” and "to such an
extent that it would be a fraud on [the] part of
the other party to set up its invalidity.” See
id. at 70; Brown v. Hoag, 35 Mnn. 373, 377
(1886). "The fact that the plaintiff does not get
what he was to receive under the void agreenment is
not sufficient loss or injury to constitute
fraud."” Happel v. Happel, 184 Mnn. 377, 383
(1931). In this case, the Plaintiffs' |oss does
not reach the level of "unjust and irreparable

i njury" required under the "fraud" theory of part
performance. Moreover, the Plaintiffs' act of

| oani ng funds to the Defendant and NMark Schaefer
is not conduct that is "unequivocally referable”
to the existence of an oral nortgage contract.



Such paynment just as easily evidences the

exi stence of an unsecured | oan agreenent between
the parties as it does an agreenment to give
security. It has long been the |aw, therefore,
that "the nmere paynent of some noney without nore
. . . [is] not such part performance as to warrant
specific performance.” Hecht v. Anthony, 204

M nn. 432, 437 (1939); Butler Bros. v. Levine, 166
M nn. at 162.

(7F) To be distinguished is the assertion of a
vendor's lien, such as that dealt with in Hecht v.
Ant hony, 204 M nn. 432 (1939) (vendors lien
enforced; defendants, vendees, were not owners of
the property as their honestead when the oral
agreenent to grant a nortgage to the vendor was

gi ven.)



