UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
DI ANNA L. DEPPE,
Debt or . BKY 96-43133

MARK K. SCHAEFER

Pl aintiff, ADV 97-4041
-VS. -
DI ANNA L. DEPPE, FI NDI NGS OF FACT,
f/k/ia D anna L. Schaefer, CONCLUSI ONS OF LAW AND
ORDER FOR SUWMNVARY
JUDGVENT
Def endant .

At M nneapolis, Mnnesota, February 2, 1998.

The above-entitled adversary proceedi ng cane
on for hearing before the undersigned on Decenber
17, 1997, on the notion of the Debtor-Defendant,

Di anna L. Deppe ("Dianna"), for sunmary judgnent
pursuant to Federal Rule of Bankruptcy Procedure
7056. (1F) Appearances were as noted on the record.
After carefully considering the papers, pleadings
and argunents of counsel, the Court has determ ned
that Defendant's notion for sunmary judgnent

shoul d be granted.

FACTS( 2F)

l. Ceneral Backgr ound

Plaintiff, Mark Schaefer ("Mark") and Di anna
were married on March 18, 1978. They have three
children: Kathryn born in 1983, Laura born in
1985, and Mbonica born in 1989.

In July of 1992, Mark and Di anna borrowed
$55, 000. 00 from Mark's parents, Edwi n and Bl anche
Schaefer ("Schaefers"), to assist themin avoiding
the cancel l ation of a contract for deed on their
honme | ocated at 3308 West 102nd Street,

Bl oom ngt on, M nnesota. To nenorialize this
transaction, Mark drafted a prom ssory note in

whi ch Mark and Di anna promi sed to pay Mark's
parents $55,000.00 plus interest at an annual rate
of 9% until the debt was repaid. The prom ssory
note nmade no reference to, and did not purport to
effect, a grant to the Schaefers of a nortgage on
the honestead. U timately, Mark and Di anna nade
only one paynent under the prom ssory note in the
amount of $1,518.90. In connection with trying to
protect the honme fromforeclosure, Mark and Di anna
incurred legal fees to the law firmof O Neill,
Burke, O Neill, Leonard and OBrien ("the | aw



firm') in the sumof $9, 070. 00.

On February 14, 1995, the marriage between
Di anna and Mark was di ssolved in M nnesota state
court. Pursuant to the divorce decree, D anna was
granted "all right, title, and interest, free and
clear of any interest by [Mark], in and to the
honest ead property | ocated at 3308 West 102nd
Street, Bloom ngton, Mnnesota." The divorce
decree further provided that D anna woul d "be
responsible for all debt [in] relation to the

honestead . . . ." The debts specifically
enunerated were the debt to Mark's parents, |ega
fees still owing to the law firm a debt in the

sum of approxi mately $11, 000 owed to Dianna's

rel ati ons, and past due real estate taxes.
Subsequently the decree was anmended to nmake Di anna
responsi ble for only $58,013. 00 of the anount owed
to Mark's parents, with Mark responsible for
$6,687.00. Both the divorce decree and the
anendnment further provided that "Should Respondent
[ Mark] pay any of these debts, Petitioner [Di anna]
shal |l indemify and hold himharm ess therefore.”
Nei t her the original divorce decree nor any one of
t he amended decrees(3F) inposed a |lien against the
honestead to secure Di anna's paynment of the

prom ssory note

The decree awarded physical custody of the
three children to Dianna. Mark was ordered to pay
child support including $546.00 per nonth in child
support, 50% of the children's day care expenses,
and a percentage of the medical insurance costs
for the children. Mark has made virtually none of
t hese paynents. (4F) As of January 31, 1997, Mark had
failed to pay $13,895.90 in child support,
$3,227.92 in day care reinbursenent, and $3, 394. 50
in health care and dental reinbursenments. By the
time of trial in this case, the arrearages
approached $30,000. This has caused Di anna severe
financial difficulties and, according to D anna,
made paynent on the debt to Mark's parents
i npossible. She did offer to pay the debt over
time if Mark paid child support arrearages. This
of fer was decli ned.

In the Spring of 1996, the Schaefers conmenced
an action in state court to collect the debt from
Di anna al one. The Schaefers did not nane Mark as
a defendant. At about the sane tine, another
creditor served Dianna with a wage garni shrment.

On May 16, 1996, Dianna filed a petition for
relief under Chapter 13 of the United States
Bankruptcy Code. On Schedul e C of her bankruptcy
petition, she listed the full value of the

honest ead property as exenpt under Mnn. Stat.
Section 510.01. On Schedule F, she listed the
Schaefers' claimas an unsecured nonpriority debt.
On June 6, 1996, the Schaefers filed a proof of
unsecured claimin the anount of $76,915.90. On
Novenber 8, 1996, after the Schaefers filed an
objection to the confirmati on of Dianna's proposed
Chapter 13 plan, D anna voluntarily converted her



Chapter 13 case to Chapter 7. On February 11
1997, Dianna was granted a di scharge pursuant to
11 U. S. C. Section 727.

On February 18, 1997, the Schaefers conmenced
an adversary proceedi ng agai nst Di anna seeking the
i nposition of an equitable nortgage on the
honestead to secure paynent of their claim |
resol ved that adversary proceeding in Dianna's
favor on sunmmary judgment and the deci sion has not
been appeal ed. Mark had previously unsuccessfully
sought to have the state court anend the divorce
decree to inmpose such a lien on the property. He
had al so unsuccessfully sought to have the state
court reduce his child support paynents, based on
his clainms that he could not pay themin |ight of
his realistic earnings and earning power. VWhile
ruling on that notion, the state court nade
findings that Mark shoul d have been able to earn
adequate income to pay the support paynents. It
further held that it would be unfair to require
Di anna to pay the debt on the home while Mrk
failed to pay child support.

On March 31, 1997, Mark al so conmenced this
adversary proceedi ng seeking to have Di anna's debt
to himexcepted fromdischarge under 11 U. S.C.
Section 523(a)(15).(5F) D anna answered and
countercl ai med, seeking to have the court
determ ne the note usurious and unenforceabl e or
the debt to Mark, if any, excused to the extent
Mark is in arrears in child support paynents. She
al so sought attorneys' fees and expenses. The
case has had a sonewhat difficult history because
Mark's first two attorneys in the case w thdrew
and his current attorney once withdrew, only to
reappear again. In Cctober 1997, | granted Mark's
nmotion to amend the conplaint to allow himto add
a claimthat Dianna' s debt to the law firm should
al so be decl ared nondi schargeable in the
bankruptcy case under Section 523(a)(15). There
have been sone di scovery disputes, of which the
princi pal one revolved around Dianna's inability
to produce her bankruptcy records. | resolved the
di scovery dispute in Dianna's favor essentially
hol di ng that she had conplied with Mark's request
for records and that she was under no obligation
to produce bank records which were not in her
possessi on, custody or control. Both parties
sought sunmmary judgnent. As previously indicated,
| denied Mark's notion for sunmary judgnent and
took Di anna's notion under advisenent. Dianna
al so sought to have the court rule that this
action is frivolous and brought for an inproper
purpose and that attorneys' fees and expenses
shoul d be awarded to her. | reserved ruling on
that request, as well.

I1. Dianna's Financial Situation

Di anna has filed an extensive set of exhibits
and affidavits in connection with her notion for
summary judgnment. None of this evidence has been
rebutted with responsive evidence, as opposed to



argunent, by Mark.
A I ncome and Expenses

Dianna is forty-one years old. She is a
certified public accountant enployed with a
private CPA office. At the tinme of the
di ssol ution she was sel f-enpl oyed as a CPA naking
a gross inconme of approxi mately $25,000 per year
Her current gross incone is approximately $43, 000
per year; her gross nonthly pay is $3,261.86; and
her nmonthly take home pay per two-week pay period
is $1,136.22. The divorce decree awarded her
$560. 00 per nonth in child support, one-half of
her child care expenses, and certain nmedi cal and
dental insurance premiuns for the children. Since
Mark has not paid these obligations, which as of
this date are close to $30,000 in arrears, and
clainms that he is not now able, nor will he be
able in the future, to pay them these obligations
cannot be reasonably included in her incone.

At the tinme of the dissolution, D anna's
expenses for herself and her three children were
$2, 141 per nonth, which did not include any
nort gage paynent. After adjusting for her need to
make paynments for debts on the home which were
assuned during the divorce, the state court found
her nmonthly expenses exceeded $3, 000. 00 per nonth.
The decree made cl ear that D anna was awarded
child support from Mark because, without it, she
could not nmeet her expenses and care for the three
chil dren.

VWhen she filed her Chapter 13 petition in My
of 1996, Dianna listed $2,150.00 in nonthly
expenses, not including any house paynment nor a
car paynent. These were bare bones expenses for a
singl e not her supporting three children. She
i ncl uded $345.00 in day care and school expenses
and lunches for the children. She reflected
$375.00 in disposable income, wthout a car or
hone paynment expenses, which she proposed to pay
to creditors.

By COctober 1996, when she filed her Chapter 7
Schedul es, Dianna listed the follow ng nonthly
expenses whi ch, except for the additional car
payment, were essentially the sanme as those she
had shown all al ong:

real estate taxes $ 175
property insurance 30
utilities 290
f ood 500
cl ot hi ng 100
transportation (not including

car paynent) 325
recreation 40
life insurance 130
aut o i nsurance 135
aut o paynent 375(6F)
busi ness expenses 40

day care, school
expenses & | unches 212



$2, 352

In June of 1997, after this adversary
proceedi ng was comenced and she had recei ved her
di scharge, Dianna borrowed $50, 000 agai nst her
honest ead. She used the proceeds to replace her
10-year-old Canry with a 1997 Corolla
(approxi mately $18,000), pay an attorneys' fee
retainer (slightly nore than $10,000), pay a
nodest debt to Sears (approxi mately $1,200), pay
real estate taxes and a few m scell aneous ot her
bills, and to nmake home i nprovenents (a new
furnace, deck, and a roof, all of which were
mai nt enance and repair itens needed to keep up the
hone) . (7F)

In connection with this notion and Mark's
cross notion, Dianna has filed affidavits show ng
that her nonthly expenses have increased slightly
since Cctober 1996. She no |longer has a car
paynent and she has a $460 paynent on the new
$50, 000 nortgage. After tax benefits derived from
deducting interest on the |oan for the honestead,
the car paynent and substituted house paynment are
essentially a wash. Her affidavit filed in
connection with this notion shows $2,663 in
nmont hl y expenses as fol |l ows:

Mor t gage $ 460
Real Estate Tax 149
Home | nsurance 35
Electricity 70
M nnegasco 95
Wat er / sewer 24
Tel ephone 55
Gar bage 38
Hone Repair s/ Mai nt enance 25
G oceries 500
d ot hi ng 100
Dry cl eani ng 20
Medi cal & dental expenses 40
Car insurance 83
Car mai nt enance 60
Fuel - car 110
Charitable contributions 60
School expenses

(field trips, etc.) 10
School [ unches 90
MHR Tui tion 96
LHS Tuition 188( 8F)
Day care 140
Birthday gifts

(daughters attend) 12
Recreation, entertainment, etc. 40
Li fe insurance 98

Bi rthday/ Christmas gifts-girls 65
$2, 663
Di anna has checki ng accounts, but she rarely

uses them preferring instead to pay cash. To
protect suns against creditor clains, she has put



some noney in the accounts of a male friend. (9F)
B. Asset s

The di ssol uti on decree awarded Di anna her
homest ead val ued at $110, 000 whi ch was not then
(but is now) subject to any encunbrances of
record. Oher than the hone, and mi nor persona
property, the divorce decree granted her a 1986
Canry, insurance policies of mniml value, and an
| RA of minimal value (although an amount roughly
equal to Mark's IRA). Since the divorce, D anna
has not accunul ated additi onal assets, except for
t he new Toyot a

[11. Mark's Financial Situation

Mark's financial situation is derived al nost
exclusively fromthe vol um nous pl eadi ngs whi ch
were generated during the dissolution proceedi ngs
and subsequent post-decree activities.

A I ncome and Expenses

Mark is forty-one or forty-two years old. He
is a self enployed certified public accountant
with a Master's Degree in Business Taxation. Mark
and Di anna owned their own CPA business before
their split. The state court valued their
busi ness at $70,000 in the decree. |In 1996 the
busi ness grossed at |east $78,000, but Mark
estimated his net incone fromthe business to be
$6,500. During that year, however, he paid
$32,000 to enpl oyees including $21,000 to his
live-in roommate. He clainms that the business
made $5,068 in 1993, nade $2,207 in 1994, and | ost
$4,923 in 1995.

He has no personal checking account. But,
findings in the state court proceedi ng show t hat
he pays sone personal expenses out of the business
revenues. Suffice it to say, it is unclear
preci sely how nmuch i ncone he has and that sone of
the difficulty in determning this has to do with
the way he treats expenses in the business. Mark
does claimto be destitute and unable to nmake
child support paynents because he has no noney.

Mark has a live-in roommate which allows him
to keep expenses down. He clains his nonthly
living expenses are around $796. 00.

B. Asset s

Mark clainms to have virtually no assets. In
t he di ssol uti on proceedi ngs he was awarded the
joint CPA business valued at $70, 000, (10F) a Corvette
val ued at $6, 750, certain life insurance policies
val ued at about $12,000, his IRA, and certain
personal property. He agreed to pay joint debts
in the sumof at |east $45,000. He has nore than
$100,000 in unpaid debts at this tine. Since the
di vorce he has quit clainmed a car and a boat to
his parents in return for which they have forgiven
that portion of the honestead debt to themthat he
was made responsible for in the divorce decree.

He has also given his car to his live-in
girlfriend and thus owns no vehicle. He has
testified that his parents are around seventy-five
years of age, with sone assets which could pass to



hi m upon their dem se, and that he is concerned
that, if Dianna does not pay the debt to his
parents, it will jeopardize an inheritance he
m ght otherw se receive fromthem

CONCLUSI ONS OF LAW
l. Sunmmary Judgnent St andar ds
Summary Judgnent is governed by Federal Rule
of Gvil Procedure 56, which is made applicable to
this adversary proceedi ng by Bankruptcy Rul e 7056.
Federal Rule 56 provides:

The judgnent sought shall be rendered
forthwith if the pleadings, depositions, answers
to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that
there is no genuine issue as to any material fact
and that the noving party is entitled to judgnent
as a matter of |aw.

Fed. R Cv. P. 56(c). The noving party on summary
j udgment bears the initial burden of show ng that
there is an absence of evidence to support the
nonnmovi ng party's case. Celotex Corp. v. Catrett,
477 U S. 317, 325 (1986). |If the noving party is
the plaintiff, it carries the additional burden of
presenting evidence that establishes all elenents
of the claim 1d. at 325; United Mortg. Corp. v.
Mat hern (In re Mathern), 137 B.R 311, 314 (Bankr.
D. Mnn. 1992), aff'd, 141 B.R 667 (D. Mnn
1992). Wen the noving party has nmet its burden
of production under Rule 56(c), the burden then
shifts to the nonnoving party to produce evidence
that woul d support a finding in its favor.
Mat sushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U S. 574, 586 (1986). This responsive
evi dence nust be probative, and nmust "do nore than
sinmply show that there is some netaphysical doubt
as to the material fact.”" Id. [If the nonnoving
party fails to come forward with specific facts
showi ng that there is a genuine issue for trial
summary judgnment is appropriate. Id. at 587;
Anderson v. Liberty Lobby, Inc., 477 U S. 242,
249-51 (1986). Finally, it is quite clear that
the nmere exi stence of cross-notions for summary
judgrment in this case does not necessarily
establish that there are no genui ne issues |eft
for trial. Rather, cross-notions for sunmary
j udgment must be considered separately and do not
relieve the court of its responsibility to
determ ne the appropriateness of a summary
di sposition. Wernmager v. Cornorant Township Bd.
716 F.2d 1211, 1214 (8th Cir. 1983); United States
v. Porter, 581 F.2d 698, 703 (8th Gr. 1978).

I1. Dischargeability Under 11 U S.C. Section
523(a) (15)

A The Statute

The statute, 11 U S.C. Section 523(a)(15),
provides, in pertinent part:

(a) A discharge under section 727, 1141,
1228(a), 1228(b), or 1328(b) of this title does
not discharge an individual debtor from any debt--



(15) not of the kind described in
par agraph (5) [a debt to a spouse, forner
spouse or child of the debtor for alinony,
mai nt enance or support] that is incurred by
the debtor in the course of a divorce or
separation or in connection with a separation
agreenent, divorce decree or other order of a
court of record, a determ nation nmade in
accordance with State or territorial law by a
governnental unit unl ess--

(A)the debtor does not have the
ability to pay such debt fromincome or
property of the debtor not reasonably
necessary to be expended for the
mai nt enance or support of the debtor or a
dependent of the debtor . . .; or

(B) di schargi ng such debt woul d
result in a benefit to the debtor that
out wei ghs the detrinmental consequences to
a spouse, former spouse, or child of the
debt or

11 U.S.C. Section 523(a)(15) (1994). Section
523(a) (15) was added to the Bankruptcy Code in
1994 to address the inequities resulting fromthe
di scharge of marital property settlenents,
particularly in the case where the marriage was

di ssol ved by stipul ation and the nondebt or spouse
had agreed to take reduced child support or

mai nt enance i n exchange for an increased property
settlenent. H R Rep. No. 103-385, at 54 (1994),
reprinted in 1994 U S.C.C. A N 3340, 3363. This
anmendment makes debts (other than those owing to a
spouse, forner spouse, or child of the debtor for
al i rony, support, or rmaintenance) which were
incurred by the debtor in the course of a divorce
or dissolution proceedi ng nondi schargeable w th
two exceptions. Section 523(a)(15)(A) prevents

t he exception of a debt from discharge in cases
where the debtor does not have the ability to pay
the debt; alternatively, Section 523(a)(15)(B)
makes the Section 523(a)(15) exception to

di scharge inapplicable in cases where the equities
wei gh in favor of the debtor for nonpaynent of the
debt. HIl v. HIIl (Inre HIIl), 184 B.R 750,
755-56 (Bankr. N.D. Ill. 1995).

For purposes of this nmotion only, D anna has
conceded that the debt at issue, her agreenent to
i ndermmi fy Mark and hold hi mharm ess shoul d he be
required to pay the debts to the Schaefers or to
the law firm falls within Section 523(a)(15) as
a debt "not of the kind described in [Section
523(a)(5)] that is incurred by the debtor in the
course of a divorce or separation or in connection
with a separation agreenent, divorce decree or
other order of a court of record . . . ."(11F) This
establishes Mark's prima facie case, see, e.g.
Jodoin v. Samayoa (In re Jodoin), 209 B.R 132,
139-40 (B.A.P. 9th Cr. 1997), and |eaves for
resol ution only the question of whether there is



an absence of a material issue of fact on either
her ability to pay or the bal ance of the equities.
B. Burden of Proof

The majority of courts have held that, once
such a prinma facie case under Section 523(a)(15)
has been established, the debtor has the burden of
proof as to both the debtor's ability to pay and
t he bal ance of equities. Jodoin, 209 B.R at 139
(citing Wnn v. Wnn (In re Wnn), 205 B.R 97,
101 (Bankr. N.D. Chio 1997); Bodily v. Mrris (In
re Morris), 193 B.R 949, 952 (Bankr. S.D. Cal
1996); Collins v. Florez (In re Florez), 191 B.R
112, 115 (Bankr. N.D. Il1. 1995)). There is also
a mnority view which places the burden of proof
on both prongs of Section 523(a)(15) on the
nondebtor, and even a follow ng for the argunent
that the debtor has the burden of proof on the
ability to pay prong and the creditor has the
burden of proof on the equities prong. 1d. at
139-40. \Wherever placed, it is generally accepted
that the proof nust be by a preponderance of the
evi dence. Gogan v. Grner, 498 U S. 279, 291
(1991).

Agai n, for purposes of narrowi ng the issues to
be deci ded, Dianna has conceded that she has the
burden of proof by a preponderance of the evidence
and that to prevail at trial she would need to
establish either that: (1) she cannot pay, within
t he nmeani ng of Subdivision A, or (2) if she can
the benefits to her of discharging the debt
out wei gh the burdens on Mark from doi ng so.
Because this is a notion for sunmary judgnent,
nor eover, she bears the heavy burden of proving
that there is no genuine issue of material fact on
one such el enent or the other.(12F)

C. Time at Which the Test is Applied

As Jodoin points out, the courts have reached
di fferent concl usions on the question of when the
"snapshot” required to resolve the exceptions in
(A) or (B) is taken. Is it at the time the decree
of dissolution was entered, at the tine the
bankruptcy case is filed, at the tinme of trial in
t he adversary proceeding, or at any other tine
between the divorce and the trial? Recently, in
Jodoi n, the BAP affirmed a bankruptcy court
deci sion holding that the "snapshot” is taken at
the date of trial, pointing out that the focus on
current circunstances is arguably nore consi stent
wi th congressional intent, a nore inforned
anal ysis, and one which is not likely to lead to
absurd and unjust results. 1d. at 142.

| concur that the "snapshot"” should be taken
at a tine later than the date of the decree of
dissolution. In this case, if we |ooked solely to
the financial situation of the parties at the tine
of the divorce, we would have to ignore the fact
t hat Di anna has new debt on the honestead and,
nmost inmportantly, we would need to assune that
Mark woul d do what the state court ordered himto
do, i.e., pay his child support. That does not



seemto make a | ot of sense. Accordingly, for

pur poses of deciding this notion, I will take the
"snapshot” of the respective financial conditions
and the concomtant equities either at the date of
filing or at the date of trial, they being
essentially the samne.

D. The Test For Measuring Ability to
Pay

Section 523(a)(15)(A) excludes from
nondi schargeability those debts that the debtor
does not have the ability to pay fromincone or
property of the debtor "not reasonably necessary
to be expended for the maintenance or support of
the debtor or a dependent of the debtor .

To determ ne whether the Debtor has the ablllty to
pay a debt for purposes of Section 523(a)(15)(A),
nost courts have applied the "di sposabl e incone"
test. Jodoin, at 142; Arnmstrong, 205 B.R at 392;
H1ll, 184 B.R at 755. Such courts have reasoned
that "di sposable inconme"” is the appropriate

st andard because | anguage found in Section
523(a)(15)(A) is alnost identical to the |anguage
of Section 1325(b)(2). See Armstrong, 205 B.R

at 392. (13F)

Several recent decisions have focused on
whet her the debtor's expenses are "reasonably
necessary" for support w thout regard to incone.
Fitzsinmonds v. Haines (In re Haines), 210 B.R
586, 591-92 (Bankr. S.D. Cal. 1997); Morris, 193
B.R at 953. This standard is simlar to the
standard courts use to determine the extent to
whi ch property may be cl ai ned as exenpt under 11
U S C Section 522(d)(10)(E) and M nn. Stat.
Section 550.37, subd. 24. In those cases, the
courts have scrutinized the debtors' expenditures
for luxuries, excess, and discretionary itens.
See, e.g., Inre Schlee, 60 B.R 524 (Bankr. D
Mnn. 1986); In re Bari, 43 B.R 253 (Bankr. D
M nn. 1984). A proper application of this test
takes into account the prospective incone that the
debtor should earn and the debtor's reasonable
expenses. Id.

E. Bal anci ng the Benefit and Detri nent

Even if the debtor is found to have the
ability to pay under 11 U S.C. Section
523(a) (15)(A), a debt may still be discharged
under 11 U.S.C. Section 523(a)(15)(B) where the
benefit to the debtor of the discharge outweighs
t he burden the discharge will inmpose on the
plaintiff. In balancing the equities, the courts
have consi dered such factors as: the inconme and
expenses of both parties; whether the nondebtor
spouse is jointly liable on the debt; the nunber
of dependents; the nature of the debts; any
reaffirmati on of debts; and the nondebtor spouse's
ability to pay. See Haines, 210 B.R at 594;
Armstrong, 205 B.R at 393; In re Smther, 194
B.R 102, 111 (Bankr. WD. Ky. 1996); Hll, 184
B.R at 756.

[11. Application to the Facts of This Case



This is the quintessential case of a "deadbeat
dad" with an ax to grind. | use the term
"deadbeat” not in its pejorative sense (i.e., the
refusal to pay a debt one can afford to pay--
al t hough some m ght conclude fromthe evidence
that Mark can, but won't, pay). Rather, he's a
deadbeat sinply because he hasn't paid. He wants
to hold his wife to the obligation to his parents
to avoid paying it hinmself in order to prevent
their possible disinheritance of himin their
estate. | truly doubt Congress intended to all ow
a statute designed to protect spouses from rough
treatment in bankruptcy to use Section 523(a)(15)
in this manner.

Those feelings aside, however, the issue on
summary judgnment can be resol ved rather easily.
After conceding all other elenents of the
exception to di scharge, Dianna fought this battle
on two grounds: (1) her inability to pay the debt
to Mark's parents; and (2) her argunent that the
burden of forcing her to pay woul d outwei gh any
detriment to himof discharging the debt. She
only needed to succeed on one, not both prongs,
and she has succeeded wi thout question on the
first.

Di anna has denonstrated, through detailed and
carefully prepared, sworn affidavits and verified
pl eadi ngs that she cannot pay this debt and stil
maintain a life for her and the three children she
cares for on any sort of a reasonable basis. Her
income is healthy, but not huge. Her expenses are
all quite nodest. Her expenses match or exceed
her inconme. It was not extravagant for her to
take on nortgage debt for repairs that were
necessary to the house that provides the roof over
her head and that of the children and to replace a
ten-year-old Canry. (14F) Her expenses, on al
occasi ons presented, are quite nodest,
denonstrating that she is leading a relatively
frugal life. She and the children obviously need
reliable transportation, a roof over their heads,
a furnace that works, utilities, food, clothing
and a few pennies for entertai nment.

Mark argues that Dianna's evidence is not to
be believed because she doesn't have all her check
records and her recordkeepi ng appears to be poor
He asserts that Dianna could have gotten her check
records from her bank and didn't, so how can |
bel i eve her?(15F) This response constitutes argunent,
however, not evidence. It is elenmentary |aw that
once the noving party on a notion for summary
judgnment has nmet its burden of production under
Rul e 56(c), the nonnoving party may not sinply
rely on the nere denials or allegations contained
inits pleadings, but rather must designate
specific facts showi ng that there is a genuine
issue for trial. Anderson, 477 U.S. at 250 ("Rule
56(e) provides that, when a properly supported
summary judgnment notion is nmade, the adverse party
"must set forth specific facts showi ng that there



is a genuine issue for trial.""); Celotex, 477
US at 324 ("Rule 56(e) permts a proper sunmary
j udgnent notion to be opposed by any of the kinds
of evidentiary materials listed in Rule 56(c)
except the mere pl eadi ngs thensel ves .

Barge v. Anheuser-Busch, Inc., 87 F.3d 256 258
(8th Cir. 1996) ("After the nonnDV|ng party has
met its burden of production, the nonnmoving party
may not rely on the nere denials or allegations in
its pleadings, but nmust designate specific facts
showi ng that there is a genuine issue for

trial."). After reviewing the evidentiary record
in this case,(16F) it is clear that Mark has sinply
failed to produce any evidence to rebut Dianna's
evi dence that she does not have the ability to pay
her debt to himfrom her disposable incone.

Mark next argues that Dianna clearly has
assets which establish her ability to pay because
she borrowed $50, 000 on her hone, and put it to
the nmentioned uses, rather than paying her debt to
his parents. |f Dianna had purchased a fur coat,
a Mercedes, a new hone of significantly higher
value, jewelry, or even a trip to Paris, this
argunent mght carry sone weight. She didn't.

She nortgaged her hone to avoid making a car
paynment and al so purchased basi c and nodest
necessities for the home and the children. She
used sone of the noney to pay an attorney for the
endl ess legal activities Mark and the Schaefers
have engaged in. She made a case that she
reasonably needed to use the funds as she did;
Mark has not even attenpted to prove that she did
not. Nothing in Section 523(a)(15) would require
her to further nortgage her honme to pay this debt,
t hus increasing her debt burden and setting up a
situation where the hone of Mark's children, and

t he Schaefers' grandchildren, would be put at risk
because it was nortgaged to the hilt.

Deci ding the case on this prong, i.e., Section
523(a)(15)(A), allows ne to ignore the
consi der abl e evi dence and argunent both parties
presented on bal ancing the equities. In what
appears to be a nere continuation of nasty and
prol onged di ssol ution proceedings in state
courts, (17F) Dianna clainms Mark is hiding noney,
cheats on his taxes, and is purposely avoiding his
obligations to their children. She further clains
that Mark will never be required to pay his
parents because they know he cannot pay them
therefore, they will never enforce the note. Mark
clainms Dianna has received an unfair windfall, a
hone not burdened with the very debt the famly
court nmust have assuned she woul d pay.

This is the grist of famly court, but because
the case can be so easily disposed of on the
ability to pay test, | chose to limt ny decision
to that. This |eaves Dianna with the hone, his
parents without a lien, and Mark liable to pay his
parents, if he chooses to do so, for whatever
reason. So be it. |If, as he says, he cannot pay



child support, she has established that there is
no i ssue of material fact that she cannot be
responsi ble for and indemmify himon the |loan to
his parents. Accordingly, she is entitled to
summary judgnment in her favor.

ORDER FOR JUDGVENT

ACCORDI NGLY, | T IS HEREBY ORDERED THAT:

1. Def endant's notion for summary judgment
in her favor is GRANTED

2. Plaintiff's action is DI SM SSED wi th
prejudice on the nerits.

3. This resol ution renders Defendant's
counterclaimfor a declaration of usury MOOT.

4. Def endant shall have 15 days fromthe
date of this order to seek attorneys fees, costs
and expenses. |If no such request is made,
judgnent shall be entered in accordance with this
order. Should a request be made, the court wll
defer entry of judgment until it rules on any
request for attorneys fees and costs.

Nancy C. Dreher
United States Bankruptcy Judge

(1F) On this date, | also heard Plaintiff's notion
for sunmary judgnent and a separate di scovery
notion, both of which | denied.

(2F) For purposes of this notion, only undisputed
rel evant facts are recited.

(3F) The February 14, 1995 di vorce decree was
subsequent |y anended on March 13, 1995, My 31
1995, and March 21, 1996.

(4F) He apparently began to pay some child support
during the time he was attenpting to get his child
support obligations reduced on the grounds of
changed ci r cunst ances.

(5F) As with many of Mark's papers in this case, the
conplaint is inarticulately framed. It seeks to
have the debt to the Schaefers decl ared

nondi schar geabl e under Section 523(a)(15). The
Schaefers have not commenced a nondi schargeability
proceedi ng, however, and Di anna's debt to them has
been di scharged. It is agreed that the true
nature of the relief sought relates to Dianna's
debt to Mark arising out of the dissolution

pr oceedi ngs.

(6F) Apparently this was for a vehicle she had

pur chased but whi ch was subsequently repossessed.
(7F) Dianna has filed affidavits establishing that
the furnace, deck and roof were all in a dangerous
state of disrepair. Mk has not rebutted that

evi dence.

(8F) At Mark's insistence, the two oldest girls are
enrolled in a private Lutheran school

(9F) This male friend does not live with her and no
evi dence has been introduced to suggest that his

i ncome, expenses, or assets should be inputed to



Di anna.

(10F) It is Mark's position that the business
suffered badly when Dianna left it in the mdst of
a busy season, thereby antagonizing clients.
According to Mark, he is struggling to rebuild the
busi ness.

(11F) Because of this admi ssion, | need not resolve
the conflicting case |aw as to whether debts owed
to third parties are included within Section
523(a)(15)'s exception to discharge. Conpare
Brian M Urban Co., L.P.A v. Wnneman (In re
Wennenman), 210 B.R 115, 119 (Bankr. N.D. GChio
1997), and Barstow v. Finaly (In re Finaly), 190
B.R 312, 315-16 (Bankr. S.D. Chio 1995) (hol ding
that debts owed to third parties are not included
within Section 523(a)(15)'s exception to

di scharge), with Zimerman v. Soderlund (In re
Soderlund), 197 B.R 742, 747-48 (Bankr. D. Mass.
1996) (holding that Section 523(a)(15)'s
exception to discharge not limted to debts owed
to parties to divorce). See also Holliday v.
Kline (Inre Kline), 65 F.3d 749, 751 (8th Gir.
1995) (holding that debts owed to third parties
can be nondi schargeabl e under Section 523(a)(5)
where debts are in the nature of alinony,

mai nt enance, or support). Dianna concedes t hat
the debt is one to Mark engendered by the hold
harm ess provisions of the divorce decree.

(12F) Because Congress used the conjunction "or" in
t he | anguage of Section 523(a)(15), the courts
are in agreenent that a debt will be

nondi schargeable if either of Section
523(a)(15)'s two subprovisions are net. See,
e.g., Jodoin, 209 B.R at 141 n.24; Anthony v.

Ant hony (In re Anthony), 190 B.R 433, 438 (Bankr
N. D. Ala. 1995); Becker v. Becker (In re Becker),
185 B.R 567, 570 (Bankr. WD. M. 1995); Kessler
v. Butler (Inre Butler), 186 B.R 371, 371
(Bankr. D. Vt. 1995). See also 11 U . S.C. Section
102(5) (1994) (stating that the term"or" in the
Bankruptcy Code is not exclusive).

(13F) 11 U.S.C Section 1325(b)(2) provides in
pertinent part:

"di sposabl e i ncone"” neans i ncone which is

recei ved by the debtor and which is not reasonably
necessary to be expended . . . for the maintenance
or support of the debtor or a dependent of the
debtor . . . .

(14F) | drive a Canry. They're great cars, but ten
years is ten years on even the best vehicle.

(15F) In one of the nore bizarre allegations, nade
quite late in the briefing, Mark asserted that I
shoul d deny Di anna her di scharge under Section
727(a)(3) for her lack of records. This is a
frivolous claim as well as one which was never

pl eaded in the Conplaint.

(16F) In searching for evidence to support the
Plaintiff's case, the Court has |ooked to the

evi dence presented in support of both the



Plaintiff's notion for summary judgnment as well as
the Defendant's notion for summary judgnent.

(17F) Areview of the files indicates that the
parti es have been back to state famly court at

| east five tines.



