UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
In re: BKY 4-95-2137
DEF | NVESTMENTS, | NC. MEMORANDUM CRDER

Debt or .

At M nneapolis, Mnnesota, Septenber 20, 1995.
The above-entitled matter came on for hearing
bef ore the undersigned on July 20, 1995, on a notion by
t he Debtor, DEF Investnents, Inc. ("DEF'), seeking to
vacate the order for relief entered by this Court on
June 9, 1995, and further requesting a dism ssal of
this involuntary Chapter 7 case. Alternatively, DEF
requests that this Court anmend the findings and
conclusions it made in connection with the order for
relief in a nenorandum order entered on June 15, 1995
(the "prior Menorandunmi).(FN1l) Appearances were noted in
the record. The Court, having heard the argunents of
counsel , studied the papers, and being duly advised in
the prem ses, issues this Menorandum Order.
BACKGROUND FACTS
1. DEF, a Louisiana corporation, is the parent
corporation of ABC TV and Stereo Rentals, Inc.
Renter's Choice, and Renter's Choi ce Hone Furni shings
(DEF and its subsidiaries are collectively referred to
herein as the "Defendants").
2. Colortynme, Inc. ("Colortyne") granted DEF
excl usive franchise rights so that DEF, itself and/or
t hrough its whol |l y-owned subsidiaries, could do
busi ness in M nnesota using the trade nane Col ortynme.
Sonetime in 1990, Colortyne di senfranchi sed DEF and
thereafter DEF, itself and/or through its wholly-owned
subsi di ari es, began doi ng busi ness under the trade nane
"Renter's Choice."
3. Def endants are engaged in the "rent-to-own"
busi ness. As described by the Defendants:

Def endants are involved in the business of
maki ng avail able to the public various
consumer goods through the use of renta
agreements with [an] ownership option. Under
t hese agreenents, consuners pay a fixed renta
rate for a specified term (usually by the week
or nmonth), with the contract being
automatically renewed with each paynent.
After a specified nunmber of paynents have been
made, the custoner becones the owner of the
goods. At the end of each weekly or nonthly
renewal period, the custonmer can elect not to
renew and the custoner has no further
obligations under the contract.
See Defendants' Informational Statenent Form Paragraph
3, Exhibit E, attached to Affidavit of Jay M Quam (FN2)
4. On April 4, 1992, Delilah MIler and Craig
Stenzel (the "Plaintiffs") commenced a cl ass action
awsuit in Hennepin County District Court against the



Def endants and others. As anmended, the nulti-count
conpl ai nt al | eged, anong other things, that DEF and its
subsidiaries entered into rental purchase contracts
with Mnnesota custoners, that those contracts
constituted consunmer credit sales, and that DEF and the
ot her nanmed defendants violated state and federal |aw
in the course of negotiating and coll ecting paynents
under the contracts. As an independent cause of

action, it was specifically alleged that the rent-to-own
contracts were usurious, and therefore in violation

of Mnn. Stat. Section 334.01, since the effective rate
of interest collected and provided for under the
contracts exceeded that which was all owabl e under state
| aw. See Amended Conplaint, Exhibit H  Accordingly,
the Plaintiffs' prayer for relief included a request
that the state court declare that the subject contracts
were usurious and that the court enter judgnment agai nst
the Defendants jointly and severally. [1d. Paragraph 7,
at 17.

5. The Def endants answered the conpl ai nt
collectively, generally denying the allegations of the
conplaint. The Defendants did, however, set forth a
nunber of affirmative defenses which chall enged both
the factual and statutory basis for the Plaintiffs
usury claim

6. The Plaintiffs propounded a series of
interrogatories to the Defendants. On or about August
14, 1992, DEF and its subsidiaries collectively
responded to the interrogatories. A nunber of
interrogatories and their responses appear as foll ows:

| NTERROGATORY NO. 8: Describe all
services you claimto have provided in connection with
the contracts described in the Conplaint. State your
estimate of the market value of each service you claim
to have provi ded, and describe the nethod used by you
to determ ne those val ues.

ANSWER: . . . . DEF states that a
transaction involving its rental agreenment wth
ownership option contracts offer prospective custoners
several benefits, including the repair and mai ntenance
of the goods, delivery and pickup of the goods, the
advant age of having the option to termnate the
agreenment at the end of any lease term the
availability of a consumer protection plan, the ability
to enter a transaction w thout the extensive credit
check or credit history commonly necessary to be able
to enter transactions in other industries, and the
avai l ability of replacenment goods. Due to the
i ntangi bl e nature of these benefits, DEF cannot assign
an estimate for each specific item

| NTERROGATORY NO. 11: For each year
commenci ng January 1, 1986, state:

a. The nunber of contracts entered
into by you with custoners in Mnnesota in which the



contract granted the customer the opportunity or option
to purchase or otherw se becone the owner [of] any
property identified or described in the contract; and

b. The nunber of custoners signing
said contracts.

RESPONSE: . . . . DEF believes that the
foll owi ng approxi mati ons are transacti ons responsive to
this interrogatory:

1987 4900
1988 5700
1989 6100
1990 6500
1991 5500

DEF reserves the right to supplement or revise
this response to reflect a nore extensive anal ysis of
its records.

See Defendants' Responses to Plaintiffs' First Set of
Interrogatories, Exhibit C (enphasis added).

7. On or about August 3, 1992, the Plaintiffs
filed a notion for partial summary judgment and sought
a determ nation that the subject contracts were by
operation of |aw consuner credit sales within the
meani ng of Mnn. Stat. Section 325G 15, rather than
| ease agreements, and therefore sales for all purposes
under Section 325G 16 in violation of the state's usury
law. See Exhibit B. The Defendants filed a cross-notion
for sunmary judgnent on Plaintiffs' claimfor
usury, contending that the Plaintiffs could not, as a
matter of law, satisfy all of the elenments necessary to
the establishment of a cause of action for usury.(FN3) See
Exhibit C. In response, the Plaintiffs' specifically
asserted that each and every elenment of its claimfor
usury as set forth in its conplaint had been
established as a matter of |aw. (FN4)

8. On Novenber 24, 1992, the case was certified
as a class action pursuant to Rule 23 of the M nnesota
Rul es of GCivil Procedure.(FN5 1In analyzing whether class
certification was appropriate, the state court
concl uded t hat

all class nmenbers entered into substantially
the sane 'rent-to-own' agreenment created by the
defendants. . . . Mller and Stenzel both allege
clains which parallel those of the proposed class
menbers: that they have signed contracts with
def endants which plaintiffs allege to be consuner
credit sales and that they have been overcharged for
t hei r purchases.
Trial Court's Menorandum Exhibit D, at 6-7 (enphasis
added). The court designated two cl asses, each of
whi ch consisted of individuals who had entered into
"'rent to own' contracts in Mnnesota with the
Defendants . . . ." Trial Court's Order for C ass
Certification, at 2, Exhibit D

In connection with the menorandum opi ni on whi ch
designated the aforenentioned cl asses, the trial court



entered summary judgnent in favor of the Plaintiffs and
agai nst the several Defendants. The court, in a

detail ed and thoughtfully anal yzed opi ni on, nade

specific factual findings(FN6) and set forth conclusions of
law. (FN7) In sum the trial court ruled that the rent-to-own
contracts were consumer sales contracts and

violated Mnnesota's usury |laws. After thoroughly

anal yzing the state of the law as well as all of the
argunents proffered by counsel, the trial court
specifically concluded that: "There being no genui ne
guestion of fact barring entry of sunmary judgnent in
plaintiffs' favor on their usury claim judgnent shal

be entered on that claim. . . ." Trial Court's
Menor andum at 23-24, Exhibit D.
9. Al though the trial court's order m ght have

ot herwi se been considered interlocutory in nature and
subject to nodification, see Mnn. R Cv. P. 54.02,
t he Def endants sought discretionary review in order to
obtain an imediate review of the trial court's ruling
and a final determ nation on the issue of the
Def endants' "liability" under the usurious contracts.
See Mnn. R Gv. P. 105. See also Oder of Mnnesota
Court of Appeals, Exhibit 6, at 2 (noting that at the
request of the Defendants, "discretionary review. .
was extended [as] to the determination of liability.").
On  August 3, 1993, the Mnnesota Court of Appeals
reversed the determi nation of the trial court that the
Def endants' contracts were usurious as a matter of
law. (FN9) See MIler v. Colortyme, Inc., 504 N. W2d 258
(Mnn. C. App. 1993). Upon further appellate review,
the M nnesota Suprene Court reversed the decision of
the Court of Appeals and thereby sustained in al
respects the Trial Court's findings and concl usions. (FNLO)
See MIler v. Colortyme, Inc., 518 NNW2d 544 (M nn
1994). In affirmng the ruling of the trial court, the
M nnesota Suprene Court indicated that: "The district
court properly concluded that DEF charged an excessive
amount of interest as a matter of law. . . . Because
no genui ne i ssue of material fact exists as to whether
DEF intentionally charged an excessive rate of
interest, the district court properly granted summary
judgrment for appellants on their usury claim"™ 1d. at
550 (enphasis added). The case was subsequently
remanded to the trial court in order to proceed with
the i ssue of damages which were specifically reserved
by the trial court. See Trial Court's Order and
Menmor andum at 2, Exhibit D.

10. During the appell ate process, DEF divested
itself of a majority of its assets.

11. On or about Decenber 21, 1994, the Plaintiffs
filed a notion for partial summary judgnent on the
i ssue of damages. See Exhibit E. By their notion, the
Plaintiffs sought, anobng other things, to establish the
nature of the relief available to the Plaintiffs who
conprised the two classes and the appropriate neasure
of damages. The Defendants opposed the Plaintiffs
noti on.

12. On February 16, 1995, the trial court granted
the Plaintiffs' notion for summary judgnment wth
respect to the neasure of danmages. In its nenorandum



the court indicated that:

The two individually named Plaintiffs and
the menbers of the classes they represent obtained
consumner goods from Def endants pursuant to self-ascribed "
rent-to-own" contracts . . . . This court
has [previously] granted Plaintiffs' notion for partial
summary judgnment upon Class One's claimthat its RTO
contracts are usurious. Because that hol di ng has been
affirmed by the M nnesota Supreme Court . . ., the only
i ssue which remains to be resolved vis-a-vis C ass
One's usury claimis the neasure of danmages to be
awar ded
Trial Court's Menorandum at 4, Exhibit 5 (enphasis
added). The court, addressing the applicable renedies
available to the Plaintiffs who prevail ed under their
cause of action for usury and establishing a fornula
for cal cul ati ng damages, held that: "As regards each
of Class One's rent-to-own contracts wth Defendants,
the menbers of O ass one may el ect one of the follomnng
renedi es for the Defendants' usury violations . .
Trial Court's Order, at 2, Exhibit 5 (enphasis added)

13. On April 30, 1995, the Plaintiffs in the state
court class action filed an involuntary Chapter 7
bankruptcy petition against DEF under Section 303 of
t he Bankruptcy Code.

14. On May 26, 1995, the involuntary Chapter 7
debtor, DEF, filed a notion for summary judgnent
seeki ng an order dismssing the involuntary bankruptcy
petition. By its notion, DEF challenged the propriety
of the involuntary filing. DEF, citing the 11 U S. C
Section 303(b)(1) requirenent that petitioning
creditors must be the holders of a claimagainst a
debtor which is not contingent as to liability or
subj ect to bona fide dispute, asserted that the
Plaintiffs' claimagainst DEF is in bona fide dispute
since the state court never ruled that DEF had any
l[iability under the rent-to-own contracts. Anong ot her
t hi ngs, DEF contended, essentially for the very first
time in this ongoing and tortuous litigation between
the parties which has spanned over a nunber of years,
that the Plaintiffs ignored the distinction between DEF
and its Mnnesota subsidiaries and that the Plaintiffs
"woul d need to pierce the corporate veil between DEF
and these subsidiaries to have cl ai ns agai nst DEF"
since there was no privity of contract between the
Plaintiffs and DEF

15. On June 6, 1995, the Plaintiffs filed a cross-notion for summary
judgrment. The Plaintiffs asserted,
anong ot her things, that their clains against DEF were
neither contingent nor subject to a bona fide dispute
since the issue of DEF s liability for usury had indeed
been both adj udi cated and concl usi vely established by
the state courts. The Plaintiffs further contended
that the determination of factual issues which gave
rise to liability and the judgment of the trial court,
as affirmed by the M nnesota Supreme Court, should be
accorded preclusive effect under the doctrines of
collateral estoppel and res judicata. Finally, the
Plaintiffs objected to DEF s attenpt to escape the



grasp of the state court judgnment and its ramfications
in this involuntary proceeding by raising, for the
first time and in the final hour, the defenses of
contractual privity and piercing the corporate veil as
a legal basis for disputing its liability.

16. The respective notions for sunmary judgnent
canme on for hearing before this Court on June 7, 1995.
During oral argument, counsel for DEF again asserted
that in order to establish l[iability as to DEF, the
Plaintiffs were required to show that either DEF was a
party to the rent-to-own contracts or that DEF was
responsi ble for the actions of its subsidiaries who
were the actual parties to the contracts: "Those
i ssues weren't presented. There was no evi dence
presented as to who was a party to these contracts or
as to whether DEF would be liable under a 'piercing the
corporate vail' [sic] type of argunent " See
Transcript of June 7, 1995, Hearing, at 5.

Accordingly, DEF essentially asserted that the issue of
liability as to DEF hadn't been actually litigated or
deci ded. The issue, according to DEF, renmained open

t hereby rendering the obligation of DEF subject to a
bona fide di spute and precluding the application of
collateral estoppel. 1I1d. at 3-4. Counsel for DEF did
not present evidence, argunent, or even raise the issue
of whether the state court judgment on the usury claim
constituted a "final" judgment for purposes of

coll ateral estoppel despite direct inquiry fromthe
Court. 1d. at 6-7.

17. By order entered on June 9, 1995, this Court
denied DEF' s notion for summary judgnment, granted the
Plaintiffs' cross-notion for sunmary judgnent, and
entered an order for relief. By nenorandum order
entered on June 15, 1995, the Court set forth the |ega
basis for its order. The Court concluded that the
Plaintiffs' clainms were not contingent as to liability
or subject to a bona fide dispute. The Court addressed
t he argunents and those disputed i ssues as presented
and shaped by counsel in their respective papers and at
oral argunent, and concl uded, anmong ot her things, that
the issue of DEF' s liability had been actually
litigated and determ ned by the state court.
Accordingly, this Court concluded that the issue of
liability had been conclusively determ ned and that DEF
was precluded by the doctrine of collateral estoppe
from chal  engi ng the issue in the bankruptcy
pr oceedi ng.

18. On June 19, 1995, DEF filed a "Mtion for
Al tered Judgnent, For Relief From Judgment, or For
Amended Fi ndi ngs and Concl usi ons™ ("Mtion") and filed
a nunber of briefs in support thereof. DEF, by its
Moti on grounded on Rules 59(e) and 60(b) (1) of the
Federal Rules of Civil Procedure, is seeking to have
this Court vacate the order for relief, dismss the
i nvoluntary petition, or amend the findings and
concl usions made in connection with its June 15th
menor andum or der .

The matter came on for hearing on July 20, 1995.
DEF asserts, for the first time after judgnment had been
entered, that this Court erred by accordi ng preclusive



effect to the judgnment of the state court since the
state court partial sunmary judgnent orders did not
constitute a "final" judgnent on the nerits. DEF al so
reargues, anong ot her things, the point it previously
rai sed and this Court previously addressed in that the
partial sunmary judgnent orders of the state court
nei t her addressed nor resolved the issue of DEF s
individual liability to the Plaintiffs. Accordingly,
DEF asserts that because its liability has not been
actually litigated in the class action lawsuit, this
Court erred by ruling that DEF was precluded from
disputing its liability to the Plaintiffs and by
entering the order for relief.

DI SCUSSI ON

A Standards for Rules 59(e) and 60(b)

Rul es 59(e) and 60(b) of the Federal Rul es of
Cvil Procedure, which are made applicable to
bankrupt cy proceedi ngs by Rul es 9023 and 9024 of the
Federal Rul es of Bankruptcy Procedure, permt the
bankruptcy court to alter, anend, or vacate a judgment
after its entry or, in limted circunstances,
reconsi der a substantive aspect of a previously
rendered determnation. NationsBank v. Blier (Inre
Creative Goldsmths), 178 B.R 87, 90-91 (Bankr. D. M.
1995). One of the primary purposes of such a notion is
to permit the correction of any nmanifest errors of |aw
or m sapprehension of fact. See Hutchinson v. Staton
994 F.2d 1076, 1081 (4th Cr. 1993); Lux v. Spotswood
Constr. Loans, 176 B.R 416, 420 (E.D. Va.), aff'd, 43
F.3d 1467 (4th CGr. 1994). The Rules are sinply not
designed to furnish a vehicle by which a di sappoi nted
party may reargue matters already argued and di sposed
of, nor are they ainmed at providing a nechani sm by
whi ch new argunments or |egal theories, which could and
shoul d have been raised prior to the issuance of
j udgnment, can be |ater advanced. Bannister v.
Arnontrout, 4 F.3d 1334, 1440 (8th Gr. 1993);
Concordia College Corp. v. WR Gace, 999 F.2d 326,
330 (8th Gr. 1993), cert. denied, 114 S. . 926
(1994); Dale & Sel by Superette & Deli v. Departnent of
Agric., 838 F. Supp. 1346, 1348 (D. Mnn. 1993);
Digidio v. Pung, 125 F.R D. 503, 505 (D. M nn.

1989) (reasoni ng that a court need not make findings
upon all disputed facts and that a notion to anmend
findi ngs should not be used as a basis for relitigating
i ssues upon which a party did not prevail). See
Federal Deposit Ins. Corp. v. Wrld Univ. Inc., 978
F.2d 10, 16 (1st G r. 1992)(opi ning that notions under
the rules which provide for the altering or anendi ng of
a judgnent may not be used to argue a new |l egal theory
whi ch coul d have been advanced previously since they
are not ained at "initial consideration,"” but
"reconsideration"). Attenpts to take a "second bite at
t he apple" or pad the record for purposes of appea
(especially when new | egal theories or issues are not
previ ously argued, but subsequently conme to the mnd of
the losing party) are thus beyond the intended scope of
Rul es 59 and 60. Therefore, when issues have been
careful ly anal yzed and a judgnment has been rendered,
only a change in the law or the facts upon which the



court's decision was based generally justify a

reconsi deration or anendnment of a court's previous
order. Mannings v. School Bd., 149 F.R D. 235, 235
(MD. Fla. 1993). Such notions are thus granted
sparingly and properly viewed as an extraordi nary
renedy. See id.; Dale & Selby Superette & Deli v.
Departnment of Agric., 838 F. Supp. 1346, 1347-48 (D

M nn. 1993). See also WIson v. Runyon, 981 F.2d 987,
989 (8th Gr. 1992)(holding that the relief afforded by
Rul e 60(b) is extraordinary), cert. denied, 113 S. C.
2968 (1993).

Assum ng, without deciding, that the new argunents
rai sed by DEF and its reassertion of argunents
addressed previously by this Court, that the present
Motion is properly before the Court, which is seriously
doubted, the Court will address the essential aspects
of the issues raised and argunments advanced by DEF in
its Mtion.

B. Col | ateral Estoppe

The fundanental prem se underlying the doctrine of
collateral estoppel, or issue preclusion, in Anerican
jurisprudence is that once an issue has been determ ned
in a prior proceeding by a court of conpetent
jurisdiction, there is no further fact-finding function
for a court to perform Parklane Hosiery Co. v. Shore,
439 U.S. 322, 336 n.23, 99 S. C. 645, 654 n.23, 58 L
Ed. 2d 552 (1979). As noted nearly one hundred years
ago by Justice Harlan

The general principle announced in
nunerous cases is that a right, question, or fact
distinctly put in issue and directly determined by a
court of conpetent jurisdiction, as a ground for
recovery, cannot be disputed in a subsequent suit
bet ween the sane parties or their privies; and, even if
the second suit is for a different cause of action, the
right, question, or fact once so determ ned nust, as
bet ween the sane parties or their privies, be taken as
concl usively established, so long as the judgnment in
the first suit remains unnodified. This general rule
i s demanded by the very object for which civil courts
have been established, which is to secure the peace and
repose of society by the settlenent of matters capabl e
of judicial determ nation. Its enforcement is
essential to the maintenance of social order; for the
aid of judicial tribunals would not be invoked for the
vindi cation of rights of person and property if, as
between the parties and their privies, conclusiveness
did not attend the judgnments of such tribunals in
respect of all matters properly put in issue, and
actually determ ned by them
Southern Pac. R R Co. v. United States, 168 U S 1,
48-49, 18 S. C. 18, 27, 42 L. Ed. 355 (1897). Thus,
precluding parties fromcontesting i ssues of |aw or
fact that they have had a full and fair opportunity to
litigate in a previous suit shields their adversaries
"fromthe expense and vexation attending nmultiple
| awsuits, conserves judicial resources, and fosters
reliance on judicial action by mnimzing the
possibility of inconsistent decisions.” Mntana v.



United States, 440 U S. 147, 153-54, 99 S. C&. 970,
973-74, 59 L. Ed. 2d (1979). \When issue preclusion is
i nvoked in federal court to bar the relitigation of
clains or issues previously adjudicated by a state
court, the doctrine also serves to "pronote the comty
between state and federal courts that has been

recogni zed as a bulwark of the federal system" Allen
v. MCurry, 449 U.S. 90, 96, 101 S. C. 411, 416, 66 L
Ed. 2d 308 (1980).

Federal courts have consistently applied the
doctrine of collateral estoppel to issues and causes of
action decided in state courts. Krener v. Chem ca
Constr. Corp., 456 U.S. 461, 466 n.6, 102 S. Ct. 1883,
1889 n.6, 72 L. Ed. 2d 262 (1982). |Indeed, federa
courts have a statutory nmandate to give the sane
preclusive effect to state court judgments that those
j udgnments woul d be accorded in the courts of the state
fromwhi ch the judgnents emanated. See 28 U S.C
Section 1738. See also Allen v. MCurry, 449 U S. 90
96, 101 S. C. 411, 415, 66 L. Ed. 2d 308 (1980); North
Tel, Inc. v. Brandl (In re Brandl), 179 B.R 620, 623-24 (Bankr. D. M nn.
1995).

Al t hough set forth in a variety of ways by courts
appl yi ng both M nnesota and federal |aw, the use of
i ssue preclusion is appropriate when the party seeking
its application establishes that: (1) the issue of |aw
or fact sought to be precluded is identical to that
whi ch was involved in a prior adjudication; (2) the
i ssue was actually decided on the nerits in the first
action by a valid and sufficiently final judgnent after
a full and fair opportunity to litigate; (3) the issue
must have been actually litigated in the prior action
by the parties or their privies; and (4) the resolution
of the issue was necessary or essential to the
di sposition of the prior action. See, e.g., Abbot Bank
v. Arnstrong, 44 F.3d 665, 666 (8th Cir. 1995); Johnson
v. Mera (Inre Mera), 926 F.2d 741, 743 (8th Cr.
1991); Arkla Exploration Co. v. Texas G| & Gas Corp.
734 F.2d 347, 356 (8th Gr. 1984), cert. denied, 496
U S 1158 (1985); Lovell v. Mxon, 719 F.2d 1373, 1376
(8th Cir. 1983); North Tel, Inc., v. Brandl (In re
Brandl), 179 B.R 620, 624 (Bankr. D. M nn.

1995) (citing authority fromthe Mnnesota state
courts); Inre Mller, 153 B.R 269, 273 (Bankr. D

M nn. 1993); Snydergeneral Corp. v. Gbson (Inre

G bson), 149 B.R 562, 568 (Bankr. D. M nn. 1993);
Ellis v. Mnneapolis Conm ssion on GCivil Rights, 319
N.W2d 702, 704 (Mnn. 1982). It is significant to
note, however, that although the perpetuation of
clearly erroneous decisions is a consideration which
may in certain circunstances shape the doctrine of
collateral estoppel, see Anderson, dayton & Co. v.
United States, 562 F.2d 972, 992 (5th Cir.), reh'g
deni ed, 565 F.2d 972 (1977), cert. denied, 436 U S. 944
(1978); AFSCME Council 96 v. Arrowhead Regi ona
Corrections Bd., 356 N.W2d 295, 299 (Mnn. 1984), the
precl usive effect of a judgnment on the nerits will not
be defeated by a showi ng that the former judgnment was
i ncorrect or that the previous court's reasoning or
assessnent of applicable [egal principles was



erroneous. See Inre Mller, 153 B.R 269, 273 n.4
(Bankr. D. Mnn. 1993)(citing authority); Hoffnagle v.
Al den, 170 M nn. 414, 419, 213 N.W 53, 55 (1927). See
also 1B Janes Wn More et al., More's Federal
Practice Paragraph 0.441[2] (2d ed. 1995). See
generally Baltinore v. Phillips, 274 U S. 316, 320,

323, 47 S. ¢. 600, 602, 603, 71 L. Ed. 1069

(1927) (concluding that the preclusive effect of a
judgrment is not dimnished by the fact that both court
and counsel proceeded upon an erroneous |egal theory,
since a party seeking to enforce or defend a | egal or
equitable claimnmust present to the court, either in
its pleadings or otherwi se, all of the grounds upon
which relief is sought); Collins v. Gty of Wtchita,
254 F.2d 837, 839 (10th Gir. 1958)("Litigation nmust end
sonme time, and the fact that a court nmay have nmade a

m stake in the | aw when entering judgnment, or that
there may have been a change in the court's view of the
law after its entry, does not justify setting it
aside.")(citing Sunal v. Large, 332 U S. 174, 67 S. C.
1588, 91 L. Ed. 475 (1947)).

The pivotal issues in this latest skirmsh in the
ongoi ng battl e between DEF and the Plaintiffs in the
class action lawsuit, who are now the petitioning
creditors in the involuntary proceeding, are, as
previously set forth, essentially two-fold. Despite
the different twi st put on the issues by DEF, each
issue raised by DEF in its Mtion and barrage of briefs
is directed at attacking the requisite el enents of
collateral estoppel. First, DEF, for the first ting,
mai ntains that the order of the state court was not a
"final" order for purposes of collateral estoppel
Second, DEF contends, once again, that the state court
did not determne DEF' s liability for violating the
state's usury laws and therefore the issue of DEF s
liability was never actually litigated or, for that
matter, essential to court's judgnent. This Court will
exam ne each of DEF s essential argunents.

1. Finality

As previously set forth, a court's order or
j udgnment does not have any preclusive effect on future
litigation unless that order or judgnent constitutes a
final judgnment or decision on the nmerits. For purposes
of preclusion under the doctrine of collatera
estoppel, the requirenent of "finality" or a "fina
judgnment” is often stated in broad general terns and
| oosely applied. Traditionally, "finality" has been
identified and equated with "appeal ability" in the
context of a particular case. However, the principa
of finality or a final judgnment in the collatera
estoppel or res judicata sense of precluding further
litigation of the sane issue is not identical to the
concept of a "final" order in the rul es governing
appel l ate jurisdiction. Lummus Co. v. Commonwealth Q|
Refining Co., 297 F.2d 80, 89 (2d Cr. 1962) (Friendly,
J.)(opining that the term"final"” has many nuances of
meani ng and that the | aw of judgments does not use it
in relation to conclusiveness as the appellate rules do
to nean only a judgnent which puts an end to litigation
and thereby | eaves nothing for a court to do but



execute a judgnent), cert. denied sub nom Dawson v.
Lunmus, 368 U.S. 986 (1962); Shernman v. Jacobson, 247
F. Supp. 261, 268 (S.D.N. Y. 1965); 18 Charles A. Wi ght
& Arthur R MIler et al., Federal Practice & Procedure
Section 4432 (1981); 46 Am Jur. 2d Judgnents Section
583 (1994).

Thus, the scope of the term"final judgrment" is
not in all cases confined to the final judgnment in an
action which disposes of the litigation in its entirety
but, rather, includes any judicial decision upon a
qguestion of fact or law which is not provisional and
subj ect to future change by the sanme tribunal. Zdanok
v. Gidden Co., 327 F.2d 944, 955 (2d Cr. 1964), cert.
denied, 377 U S. 934 (1964). For purposes of
precl usion, therefore, a "'final judgnment' includes any
prior adjudication of an issue in another action that
is determned to be sufficiently firmto be accorded
conclusive effect.” Restatenent (Second) of Judgnents
Section 13 & cnt. b (1982). \Whether a judgnent, not
"final" for purposes of prosecuting an appeal, ought to
neverthel ess constitute a final judgnent for purposes
of precluding additional litigation on the sanme issue
"turns upon such factors as the nature of the decision
(i.e., that it was not avowedly tentative), the
adequacy of the hearing, and the opportunity for
review " Lunmus Co., 297 F.2d at 89. Accord MIller
Brewing Co. v. Jos. Schlitz Brewing Co., 605 F.2d 990,
995-96 (7th Cir. 1979)(opining that an otherw se
interlocutory order will neverthel ess "be given
preclusive effect if it is necessarily based upon a
determ nation that constitutes an insuperable obstacle
to the [party's] success on the nerits"), cert. denied,
444 U. S. 1102 (1980). See, e.g., Zdanok, 327 F.2d at
950, 955 (precluding the adm ssion of additiona
evi dence on the issue of liability in a subsequent
action since there was nothing in the opinion of the
prior court that lent support to the idea that the
court considered itself dealing with an issue partially
tried).

DEF points this Court to Rule 54.02 of the
M nnesota Rules of Civil Procedure and essentially
argues that since the state court directed the entry of
judgnments (on the issue of usury and for damages) on
less than all of the clains in the nulti-count class
action lawsuit, and the state court did not nmake "an
express determ nation that there is no just reason for
del ay"” as required under the rule, that those judgnents
are, according to the rule, "subject to revision at any
time before the entry of judgnment adjudicating all of
the clains.” See Mnn. R Cv. P. 54.02. DEF contends
that since the judgnents are subject to revision, the
element of "finality" which is a necessary prerequisite
to the invocation of collateral estoppel can not be
satisfied. Such a position is sinmply, in this Court's
view, not tenable in light of the procedural history of
this case and the fact that the argunent, as noted
above, ignores the legal distinction which exists
between a final judgnent for purposes of preclusion and
a final order or judgnment for purposes of appeal

One of the salutary purposes Rule 54.02 is to



provide litigants in a class action with the neans of
det erm ni ng when an order or judgnent is interlocutory
in nature or sufficiently final for purposes of
advanci ng an appeal. See Liberty Miut. Ins. Co. v.

Wet zel, 424 U.S. 737, 96 S. C. 1202, 47 L. Ed. 2d 435
(1976); Dickinson v. Petrol eum Conversion Corp., 338

U S 507, 512, 70 S. & 322, 324, 94 L. Ed. 299 (1950).
See also United States v. Minsingwear, Inc., 340 U. S
36, 38, 71 S. . 104, 106, 95 L. Ed. 36

(1950) (indicating that a judgnment in a prior suit may
be binding in subsequent suits even though an avail abl e
avenue of appeal has not been taken or the right
thereto has not been perfected); American Druggists
Ins. v. Thonpson Lunber Co., 349 N.W2d 569, 572 (M nn
. App. 1984). See generally Mnn. R Gv. App. P
104.01 cnt. (FN11) However, Rule 54.02 sinply can not be
used as a shield to prevent the application of
collateral estoppel on the facts and history of this
case where DEF petitioned and, nore inportantly,
actual |y obtai ned discretionary review of the trial
court's determ nation, the appeal of which was

vi gorously prosecuted to both the M nnesota Court of
Appeal s and the M nnesota Suprenme Court. See Roberts
v. Flanagan, 410 N.W2d 884, 887-88 (Mnn. C. App.
1987); Ceorgia-Pacific v. Bypsum George's C. & C., 346
N.W2d 691, 692 (Mnn. C. App. 1984)(rejecting the
virtually identical argunent that DEF is advancing). (FN12)
Accord Al exander v. Chicago Park Dist., 773 F.2d 850,
854-55 (7th Gr. 1985), cert. denied, 475 U S. 1095
(1986). See generally United States v. State, 791 F.2d
1573, 1576 (8th Cir. 1986) (intimating under Rul e 54(b)
of the Federal Rules that preclusion would have been
avai | abl e had there been a judgnment from which an
actual appeal was taken). Any avenue of nodifying or
revising the judgnment adjudicating liability under the
state's usury statutes was effectively forecl osed by

t he prosecution of the appeal to fruition in the

M nnesota courts.

Simlarly, this Court rejects the notion advanced
by DEF that partial summary judgnments can never
constitute a sufficiently final judgment for purposes
of collateral estoppel and, therefore, be accorded
preclusive effect. Wth respect to the propriety of
utilizing summary judgnments in general to serve as a
basis for according determ nations rendered therein
conclusive, it has been said that: "It would be
strange indeed if a summary judgnent could not have
collateral estoppel effect. This would reduce the
utility of this nodern device to zero. . . . Indeed
a nore positive adjudication is hard to i mgine."

Exhi bitors Poster Exchange, Inc. v. National Screen
Serv. Corp., 421 F.2d 1313, 1319 (5th Cr.), reh'g

deni ed, 427 F.2d 710 (1970), cert. denied, 400 U. S 991
(1971). Accord Hubicki v. ACF Indus., Inc., 484 F.2d
519, 524 (3d Cir. 1973). The sane rationale applies
with equal force to those partial summary judgnents,
like that in the case at bar, which are in all respects
firmand not subject to subsequent nodification when
there has been a full and fair opportunity to litigate

and actually obtain appellate review See Georgia-Pacific v.

Gypsum George' s



C & C., 346 NNW2d 691, 692

(Mnn. . App. 1984)(according preclusive effect to
i ssues adjudi cated by partial sumrary judgnent). See
also First Jersey Nat'l Bank v. Brown (In re Brown),
951 F.2d 564, 569 (3d Gr. 1991); Phillips v. Federa
Deposit Ins. Corp. (In re Phillips), 124 B.R 712, 721
(Bankr. WD. Tex. 1991); In re Fal staff Brew ng Corp.
441 F. Supp. 62 (E.D. Mb. 1977)(hol ding that an order
granting partial summary judgnment in a still-pending
case "is, in the sense requisite for raising an
estoppel, a final judgnent on the nmerits.").

The authorities cited by DEF in support of its
position which, according to DEF, stand for the
proposition that partial summary judgnments shoul d not
be accorded preclusive effect are distinguishable from
the case at bar even if the Court could give those
decisions the broad reading that DEF urges. A carefu
review of the decisions reveal that they either (1) do
not address or consider the consequences of a parti al
summary judgnment order which fully adjudicates the
issue liability of the parties to a claimand upon
whi ch the |l osing parties had actually obtained ful
appel l ate review, or (2) do not consider the
consequences of construing two partial sunmary judgnent
orders, which dispose of an entire claim together
Contra Avondal e Shipyards, Inc. v. Insured Lloyd s, 786
F.2d 1265, 1269-71 (5th Cir. 1986) (concluding that a
partial sunmary judgnent was not a final judgnment for
pur poses of collateral estoppel; but not passing on the
issue if the judgment had actually been subject to
appel l ate review); Golman v. Tesoro Drilling Corp., 700
F.2d 249, 253 (5th Cr. 1983).

In sum this Court concludes that the summary
judgment order of the trial court as affirmed by the
M nnesota Suprene Court is in all things immutable and
not in any sense provisional. It is therefore
sufficiently final to be accorded preclusive effect in
this proceeding. Moreover, the correctness of the
Court's concl usi on beconmes especially obvious if the
af orementi oned sunmary judgnment order is construed in
tandemor in conjunction with the summary judgnent
order which finally disposed of the claiminits
entirety. 2. Actual ly Litigated

As previously outlined, collateral estoppe
operates as to only those i ssues which have been
actually litigated and can be said to be essential to
the outcone of the prior judgnent. See Hauser v.

Meal ey, 263 N. W2d 803, 806, 808 (Mnn. 1978);
Burgnmeier v. Bjur, 533 Nw2d 67, 70 (Mnn. C. App.
1995). Therefore, the inquiry nust always be as to the
i ssue or question actually litigated and determ ned as
a necessary part of the holding in the original action
not what m ght have been litigated and determ ned. It
is only upon such matters that a prior judgnent can be
regarded as conclusive in a subsequent proceedi ng.

Al though "[u]sually '"an express finding in a valid
final judgnment is good enough' to neet this
requirenent,” Inre MIller, 153 B.R 269, 274 (Bankr

D. Mnn. 1993)(quoting Gip-Pak v. Illinois Tool Wbrks,
694 F.2d 466, 469 (7th Cr. 1982)), the Eighth Grcuit



has opined that a court should generally exam ne the
entire record of the earlier proceeding in order to
det erm ne whether the issue sought to be precluded was
actually litigated and essential to the decision in the
prior case. Johnson v. Mera (Inre Mera), 926 F.2d
741, 743 (8th G r. 1991). |In ascertaining what issues
were decided in a prior adjudication, courts may draw
| ogi cal inferences fromthe prior proceeding;
therefore, a court, in examning the record, nmay be
required to decide whether a rational finder of fact
could have logically reached a decision on any issue
ot her than that which is sought to be precluded.
United States v. Seijo, 537 F.2d 694, 697 (2d Gir.
1976), cert. denied, 429 U S. 1043 (1977); Glldorn
Sav. Ass'n v. Commerce Sav. Ass'n, 804 F.2d 390, 394
(5th Gr. 1986).

It is significant to note that the "actually
litigated" requirenent does not necessarily require
that an issue be "thoroughly litigated." |If the
parties to the original action disputed the issue and
the court resolved it, the doctrine of collatera
estoppel is fully applicable no matter how slight the
amount of evidence was on which a determ nation was
rendered. Continental Can Co., U S. A v. Marshall, 603
F.2d 590, 596 (7th Cr. 1979). Therefore, if an issue
has been rai sed and determined in a prior action, it is
bi nding i n a subsequent proceedi ng notw t hstandi ng the
fact that a party may have omtted to argue or present
evi dence on matters which, if argued or presented,
woul d have produced a contrary result. See Yanaha
Corp. of Am v. United States, 961 F.2d 245, 254 (D.C.
Cr. 1992), cert. denied, 113 S. C. 1044, reh'g
denied, 113 S. C. 1436 (1993)(opining that the fact
t hat evi dence coul d have been presented on an issue in
a prior suit, but was not, does not avoid the
application of collateral estoppel); Akron Pressform
Mold Co. v. McNeil Corp., 496 F.2d 230, 235 (6th Cr.),
cert. denied, 419 U S. 997 (1974)(indicating that
addi ti onal factual allegations not nmade in a prior suit
did not permt their relitigation in a subsequent
suit); United States v. Silliman, 167 F.2d 607, 613-20
(3d Gir.), cert. denied, 335 U S. 825 (1948) (concl udi ng
that if an issue is raised and deci ded agai nst a party
who fails to proffer a sufficient quantum of proof, the
doctrine of collateral estoppel is binding just as if
a "barrel” of evidence had actually been presented).

Cf. North Tel, Inc. v. Brandl (In re Brandl), 179 B.R
620, 626 (Bankr. D. M nn. 1995)("This precedent is

bi nding on this court, and its inport is clear: though
t he Defendant did not interpose a defense in the [state
court] action, he had a "full and fair opportunity to
do so. As contenplated by [ M nnesota decisions], he is
now bound by all of the findings that nust be deened to
have been nade by the state court. Those findings, in
turn, enconpass all of the fact allegations pl eaded
there by the Plaintiff.")(footnotes omtted); "Any
other result would permit a litigant to avoid the

concl usive effect of collateral estoppel, by design or

i nadvertence, by denoting as irrelevant an issue" that
was either raised or not in contention and then



refraining fromintroduci ng evidence or argunent on the
i ssue. Marshall, 603 F.2d at 596.

A cause of action consists of a common nucl eus of
operative facts giving rise to a renedy which
establ i shes the respective rights and obligations of
the parties to the suit. Those facts are shaped by the
parties thenmselves in a nunber of ways including: the
pl eadi ngs, admi ssions, responses to interrogatories,
nmotions for summary judgment, briefs, and argunent. A
judgment is therefore the result of the application of
I egal principles to a set of material facts as
presented by the parties to the court for
consideration. It is black-letter law that a party in
whose favor summary judgnent is rendered bears the
burden of establishing that there are no disputed
material facts and that it is entitled to the renedy
prayed for. The party opposing sumrary judgnent is
entitled to the benefit of all favorable inferences
that may reasonably be drawn fromthe facts and issues
as presented by the parties in their pleadings,
evi dence, or otherwise. Thus, it is well settled that
a sunmary judgnent is not warranted unless a party is
entitled to a judgnment on its claimas a matter of |aw
upon facts that are not genuinely disputed. If there
is a factual basis upon which to oppose the notion for
summary judgnent, the nonnmoving party is required to
set those facts forward or bring themto the attention
of the court and may not nerely rely on the genera
denials contained in its pleadings. A defeated
litigant can not, in hindsight, set aside a judgnent
because of a failure to present on a notion for summary
judgment a defense or all of the facts known that m ght
have been useful to the court in rendering its
determ nation. See School Dist. v. ACandS, Inc., 5
F.3d 1255 (9th cir. 1993), cert. denied, 114 S. C.
2742 (1994); United States v. Real Property and
Resi dence, 920 F.2d 788, 792 (11th G r. 1991); Bank of
Am Nat'l Trust & Sav. Ass'n v. Mnmekos, 509 F.2d 1217,
1219 (9th Cr. 1975); Bershad v. MDonough, 469 F.2d
1333, 1336 (7th Gr. 1992); Hoffman v. Cel ebrezze, 405
F.2d 833, 835 (8th Cr. 1969). Cf. Baltinore S.S. Co.
v. Phillips, 274 U S. 316, 320, 47 S. Ct. 600, 602, 71
L. Ed. 1069 (1927); MIller v. Bittner, 985 F.2d 935,
940 (8th Gr. 1993). Simlarly, there is no reason to
presune that the parties will not vigorously present
their case on all disputed issues necessary to the
resolution of a claim |In that regard, a decree from
a court of competent jurisdiction nmust be construed
with reference to the issues intended to be decided in
light of the record as a whole. These principles are
el ement ary.

This Court has thoroughly exam ned the entire
record of the prior state court proceeding as it has
been presented and set forth the material portions
t hereof above. |In this case, the issue of the
respective defendants' liability to the class action
Plaintiffs under M nnesota |aw upon their claimfor
usury was clearly the very point or question actually
and directly at issue in the prior suit and litigated
by the parties. It was anything but incidentally or



collaterally decided. To the contrary, the issue of

the parties' liability was i ndeed absolutely essenti al

to the resolution of the claimand to the state court

j udgrments which declare in plain and unambi guous

| anguage the rights and responsibilities of the parties
to the underlying controversy with respect to the usury
claim See Abbott Bank v. Arnstrong, 44 F.3d 665, 666-67
(8th Cir. 1995); Mbodie-Yannotti v. Swan (In re

Swan), 156 B.R 618, 625 (Bankr. D. M nn. 1993).

A fundanmental prerequisite to the establishnment of
aclaimand liability for usury under M nnesota law is
"an agreenent between the parties." See supra note 3.
At no tine did DEF, who advanced a cross-notion for
summary judgnent arguing that there was no genui ne
i ssue of material fact with respect to this issue,
assert that it was not a party to the rent-to-own
contracts or that a legal distinction existed between
it and its subsidiaries for purposes of the
establ i shnent of a prima facie case for usury. The
trial court, in a very thoughtful analysis, mnade
specific findings of fact and expressly concluded from
t he evidence presented that DEF and its subsidiaries
were engaged in the rent-to-own business in M nnesota,
had entered into agreenents with nenbers of the class
of plaintiffs, and charged a usurious rate of interest.
These findings were absolutely critical to the claim
for usury and were also set forth in the decisions of
the M nnesota Court of Appeals and affirnmed by the
M nnesota Suprene Court. Indeed, it was, unti
relatively recently, the very position that DEF took
during the entire course of the litigation

The record is replete with findings that the issue
of "liability" for usury was actually in dispute,
litigated, essential to the judgnment, and determ ned.
Per haps the nost salient reference in the record
pointing to the conclusion that the issue of liability
was actually litigated and determ ned by the trial
court is the express finding in the order establishing
the appropriate fornula for determ ning the anount of

nonet ary damages: "[T]he only issue which remains to
be resolved vis-a-vis [the Plaintiffs'] usury claimis
t he nmeasure of damages awarded." See Paragraph 12,
supra (enphasis added). It would be inpossible to even

reach the issue of damages had the overarching and
threshold issue of liability not been actually

adj udi cated and determned in the first instance. See
generally Lane v. Peterson, 899 F.2d 737, 742 (8th
Cr.)(clainms arising out of the sanme nucl eus of
operative fact are to be given preclusive effect),
cert. denied, 498 U. S 823 (1990).

DEF essentially argues that an absence of a
specific finding in the record which specifically
allocates liability or responsibility among the
respective parties to the class action suit by nane,
means that liability was not determ ned with respect to
any party and that the state court was nerely deciding
an isolated issue in the case. This position defies
logic and is inconsistent with the state of the record.
VWile it is certainly true that the state court did not
di stingui sh anong the several defendants for purposes



of determining liability for usury, it had no reason to
do so in light of its findings of fact and since the
prayer for relief included a request for the inposition
of joint and several liability anmong the severa

def endants. DEF' s construction of the state court's
order would render the court's opinion in the case
merely advisory and its holding wholly inapplicable to
any particul ar defendant. Such a construction woul d
effectively render the court's holdings in both of its
orders nugatory and wi thout effect.

DEF had a full and fair opportunity to
procedural |y, substantively, and evidentially litigate
the issue of its liability in the first action. It
sinmply can not seek to have this Court redeterm ne an
i ssue that was previously adjudicated and resol ved by
now, for the very first time, advancing a new | ega
theory or defense that is the very antithesis of the
position it previously assumed and firmy adhered to
during the entire course of the state court
proceedi ngs. Any conclusion to the contrary, would
essentially eviscerate the judgment of the state court,
ignore comity and the appellate process, and underm ne
the policies which lie at the very core of the doctrine
of collateral estoppel. The proper adnministration of
justice is best served by Iimting parties to one fair
adj udi cation of a cause of action. Controversies thus
once decided on the nerits remain in repose.

O herwi se, as this case anply denonstrates, the
litigation would be endl ess.

Accordingly, and for reasons stated, the "Mtion
for Altered Judgnent, For Relief From Judgnment, or For
Amended Fi ndi ngs and Concl usions" filed by DEF
Investnments, Inc. is in all things DEN ED

SO ORDERED
Nancy C. Dreher
United States Bankruptcy Judge
1. The prior Menmorandumis incorporated herein by reference. However,

the Court sets forth the following material facts in order to clarify the
present posture of the instant notion as well as the factual basis for this
Court's ruling.

2. Al of the Exhibits referenced to herein are attached to the
Affidavit of Jay M Quam

3 . The trial court, citing the decision of Rathbun v. WT. Gant Co.
219 Nw2d 641, 647-50 (M nn. 1974), set forth the el enents necessary
to the establishnent of a claimfor usury under Mnnesota law (1) "A
| oan of money or forbearance of debt;" (2) "An agreenent between the
parties that the principal shall be repayable absolutely;" (3) "The
execution or receipt of a greater anmount of interest or profit than is
allowed by law, " and (4) "The presence of an intention to coll ect
interest at a rate greater than the law allows." See Court's
Menorandum Exhibit D, at 17. Accord Farrell v. Wirm (In re



Donnay), 184 B.R 767, 778 (Bankr. D. Mnn. 1995). See al so

Def endant s' Menorandum in Support of Motion for Partial Summary
Judgnent, Exhibit C. The Defendants, arguing in support of their notion
for partial sunmary judgnent, contended that "Sunmary judgnent on the
first two elenments of usury is appropriate because both [el enents] can
be deci ded solely on the undisputed terns of the agreenents between the
parties.”™ 1d. at 3.

4 . See Trial Court's Order, Exhibit D, at 2 (noting Plaintiffs
response to Defendants' notion for partial summary judgnent requesting
the grant of summary judgnment on Plaintiffs, usury claim. See also
Trial Court's Menorandum Exhibit D, at 2021 ("The court now turns to
plaintiffs' contention, offered in response to defendants' notion, that
the remaining . . . elenments [of usury] are satisfied as a matter of
law and the plaintiffs are therefore entitled to summary judgnment on
their usury claim On a notion for summary judgnent, the nonnoving
party, as well as the noving party, may be the recipient of an order
for sunmary judgnent.").

5. In their Menorandumin Qpposition to Plaintiffs, Mtion for d ass
Certification, Defendants argued that the Plaintiffs, case should not
be certified as a class action because of an absence of common issues
as to liability and damages. The defendants listed six factua

determ nati ons that would be unique to each of the class nenbers,

i ndi vi dual clains, none of which was the argunment that each of the

di fferent defendants m ght be differently responsible to class nenbers,
dependi ng upon various theories of liability.

6. The trial court's recitation of the facts which set forth
the basis for its conclusions were, in part, as foll ows:

Col ortynme granted DEF franchise right to do business in M nnesota
using the nanme Colortynme. |In 1990, Col ortynme disenfranchi sed DEF and,
thereafter, DEF and ABC TV began doi ng busi ness in M nnesota under the
trade nanmes Renter's Choice and Renter's Choi ce Hone Furni shings.

Col l ectively, defendants have been engaged in the so-called rent-
t 0- own busi ness.

Trial Court's Menorandum at 3, Exhibit D

7. Bef ore anal yzi ng the applicabl e | aw agai nst the standards
for sunmary judgnent, the trial court made the follow ng prefatory
statenment: "Plaintiffs have noved for partial sunmary judgnent
asking that this court enter judgnent declaring the defendants,
contracts to be credit sales within the neaning of Mnn. Stat. H
325G 15 & 325.16.11 Trial Court's Menorandum at 12, Exhibit D.

8 On appeal to the M nnesota Court of Appeals, the Defendants set
forth the follow ng statenent of the case and statenent of facts:

Respondents Delilah MIler and Craig Stenzel, on behal f of
t hensel ves and others simlarly situated, sued Appellants ABC TV
and Stereo Rentals, Inc., Renter's Choice Honme Furnishings, ABC
Rental Systens, DEF Investnents, Inc., and Renter's Choice
(hereinafter collectively referred to as "Renter's Choice") in



April of 1992....... Renter's Choice noved the trial court for
summary judgnment on Respondent's usury claim arguing that
Respondents could not, as a matter of |law, establish two of four
essential elements of a claimfor usury . . .
By Order dated Novenmber 30, 1992, the Honorabl e Bruce
Hartigan of the Hennepin County District Court denied Renter's
Choice's notion for summary judgnment, and instead aranted sua
sponte sunmary judgnent in favor of Respondents on all el enents of
their usury claim reserving only the anmount of damages. Judge
Hartigan al so granted Respondent's notion for summary judgmnent;
hol ding that all of Renter's Choice's transaction were "sales for
al | purposes” -
Renter's Choice is one of several conpanies operating in
M nnesota that rent nonessential consumer goods .

Appellant's Brief to M nnesota Court of Appeals, at 3-4, Exhibit 9.

9 . The M nnesota Court of Appeals set forth the follow ng
facts which it believed to be material to the resolution of the
i ssue before it:

Appellant D.E.F. Investnents, Inc. and its subsidiaries
operate four rent-to-own deal erships of new and used furniture and
appliances in Mnnesota. Under the appellants' contracts, custoners
elect to rent consuner itens for aterm.... On Cctober 17, 1990,
Craig Stenzel entered an agreenent with appellants to rent-to-own a
consuner item manufactured by Zenith.

Mller v. Colortyme, Inc., 504 NNw2d 258, 259 (Mnn. C. App.
1993), revld, 518 N W2d 544 (M nn. 1994).

10. In their Brief filed with the M nnesota Suprene Court,
Def endant s/ Appel | ants descri bed 11DEF s" rent-to-own busi ness as
fol | ows:

DEF operates a nunmber of RTO deal ershi ps of new and used furniture,
appl i ances, and el ectroni c goods, and does business in
M nnesota under the trade name "Renter's Choice."

Exhibit P, at 9. The M nnesota Suprenme Court found the follow ng
facts essential to its determ nation

Respondent D.E. F. Investnments, Inc. and its subsidiaries
operate several rent-to-own deal erships in Mnnesota. They do
busi ness under the trade nanme "Renter's Choi ce Hone Furnishings."

DEF uses standard formcontracts to | ease new and used furniture,
tel evisi ons, appliances, and various other consuner goods to
cust oners.
Appellants Delilah MIler and Craig Stenzel both have
entered into rent-to-own contracts with DEF over a period of
several years.

Mller v. Colortyme, Inc., 518 N.W2d 544, 546 (M nn. 1994)
11. The advi sory comments to Rule 104. 01 of the M nnesota
Rul es of GCivil Appellate Procedure indicate that:

A judgnment disposing of less than all clains against al



parties entered pursuant to an order which does not contain
t he express determ nations and directions prescribed by Rule
54.02 is not appeal able until entry of the final judgment

di sposing of all remaining clainms of all parties.

This limted right of appeal recognizes that the trial
court's use of the | anguage prescribed by Rule 54.02 is
likely to be confined to two situations: (1) where early
review of the applicability of a rule of |aw may obviate a
retrial, or (2) where the party obtaining judgnment shoul d
not be required to await the conclusion of the case as to
other parties and issues before the tine for appeal begins
to run.

Mnn. R Cv. App. P. 104.01 cnt. Cf. Mnn. R CGCv. P. 56.03

12. In Georgia-Pacific, the Mnnesota Court of Appeals
concl uded that:

The trial judge ordered entry of the anended judgments, but
never made an express determination that there was no just
reason for delay of an appeal [pursuant to Rule 54.021
Therefore, if the anended judgment was truly a partial
summary judgnment, it was interlocutory and not appeal abl e.
The Suprenme Court, the trial court and the parties

treated the judgnent as a final judgment....... Ceor gi a-
Paci fic never challenged the appeal ability of the judgnent.
It actively argued the issue in its briefs to the M nnesota

Supreme court. Therefore, the Supreme Court's decision is
res judicata on all matters in the case.

Ceorgia-Pacific v. Gypsum George's C. & C, 346 N.W2d. 692
(Mnn. C. App. 1984) (citation omtted).



