UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In Re: DATA Hardware | ncorporated,
CHAPTER 11

Debt or .
Bky. NO 92-34155

CORDER

This matter is before the Court on application of Debtor's
attorney, Larkin, Hoffman, Daly & Lindgren (Larkin), for interim
conpensation. Objection was filed by the U S. Trustee. Hearing
was held on Decenber 22, 1992. Appearances are as noted in the
record. The Court, having reviewed the entire file, considered the
briefs and argunents presented, and being fully advised in the
matter, now makes this ORDER pursuant to the federal and | ocal
Rul es of Bankruptcy Procedure.

l.

Debtor is in the business of buying and selling | BM
conput ers and conputer conponents in the secondary nmarket. As
recently as 1990, Debtor had annual sal es of $155, 000,000, and in
1991 $108, 000, 000. David Heinen is the sol e sharehol der of the
Debtor, and until late 1991 or early 1992 was its CEQO On Apri
17, 1992, Heinen and the Debtor were sentenced in Federal District
Court after conviction of 28 counts of fraud in connection with
busi ness transactions involving IBMin 1988. At the sentencing the
Debt or was represented by Lewis Renele, Jr.. Ronald Meshbesher
represented Hei nen. Larkin apparently had sonme prior involvenent
representing the corporation, but its role in the crimna
proceedi ng on behalf of either the Debtor or Heinen is not clear
fromthe present record. (1)

Footnote 1
At the sentencing, Renele represented to the District Court
that the corporate defendant was then under new nanagenent by Donal d
Ei sma, who was its current CEO. Renele indicated to the court that
Renel e had been brought in as counsel because "the Larkin firmthought
that there were sone issues with respect to M. Ei sma's own persona
guestions as being the CEO versus the corporation.” (Trans. 3-91 Cim
25, Sentencing, April 17, 1992, p.8.) At the commencenent of the
bankruptcy case, Larkin was in possession of $80,000 renaining froma
$100, 000 retainer taken earlier fromthe corporation for services
apparently to be rendered in connection with the difficulties the
corporation was experiencing as a result of the crimnal conviction
End Foot note

Renel e argued at the hearing that the Debtor was under new



out si de managenent by its current CEO Donald Ei sma, who was
| aboring to turn the conpany around after the crimnal conviction
and that the court should take this good faith effort into
consi derati on when sentencing the corporation, particularly when
inposing a fine. (See: Sentencing Tran., p.9 et seq.) The
corporation was fined $500,000 to be paid as set by the probation
office. Sometine between the sentencing and the bankruptcy filing
(and before any of the fine was paid), Ei sma either resigned or was
renoved as CEQ and Terri Heinen, David Heinen's spouse, becane
CEOQ. Terri Heinen is not a shareholder of the Debtor, and
apparently has had no significant managerial experience with either
the Debtor or anyone else. She was retained as CEO at a nonthly
sal ary of $12,000. Assisting her in running the conpany is Sheila
Pel | ow, who was el evated to conptroller from manager of finance and
operations support. M. Pellow s salary of $35,6000 per year did
not change upon her pronotion

A Chapter 11 bankruptcy petition was filed on July 28,
1992, and the attorney for the U S. Trustee conducted his first
meeting of creditors on October 1, 1992. The Trustee was aware of
the information rel ated above by the conclusion of the creditors
meeting. On Novenber 9, 1992, the Trustee filed a notion for
expedited relief seeking an order appointing a trustee to assune
control over the Debtor's business affairs.(2) The Court declined
t he expedited request, but ordered the appointnment of an exam ner
and continued the notion for appointnment of a trustee for
evidentiary hearing pending the examner's report. The matter has
not yet been heard.

Footnote 2

In maki ng that observation, the Court does not trivialize
the all egations of the Trustee against the Heinens. In light of:
t he course undertaken by the Debtor prior to sentencing;
representations regarding notives of the Debtor nmade to the
District Court at sentencing; and, the subsequent replacenent
of an apparently highly qualified CEO by an inexperienced Terri
Hei nen, substantial explanations and assurances are certainly in
order.
End Foot note

In the nmeantine, Larkin has filed with the Court the
present application for allowance of interimfees of $69, 234.75,
and rei nbursenent of expenses in the anount of $1057.57. The
request is for services rendered and costs incurred fromthe date
of filing through October 31. The ampunt sought does not include
conpensation for any services rendered in connection with the
pendi ng notion for the appointrment of a trustee or the actua
formul ation of a disclosure statement or reorganization plan. The
U S. Trustee objects to the application, claimng that the fees
requested are excessive and that they were rendered on behal f of
t he sharehol der of the Debtor, David Heinen, and his spouse, not on
behal f of the Debtor or the Debtor's estate. The U S. Trustee
urges that the Court reduce the fees allowed by one-third, and that
it authorize distribution of only one-half the allowed fees pendi ng
resol ution of the notion for the appointnment of a trustee.

.

A careful review of the application and the acconpanying
exhi bits reveal no apparent inappropriate or excessive charges for
stated services rendered or costs incurred. The detailed exhibits
submtted in support of the application, and the Petition and
Schedul es, disclose a conplex case requiring substantial early
attention to bankruptcy related investigation, analysis, review,



and processing of information. The exhibits also reveal the

exi stence of substantial bankruptcy issues that appear fromthe
application to have been properly identified and reasonably
addressed. While $69,000 is a substantial sum it appears fromthe
record to be a reasonabl e and necessary expenditure in the
reorgani zati on effort of the Debtor, in light of the nature and
scope of the Debtor's business and its recent history. The
Trustee's conpl aints of excessive charges are prem sed upon
general i zati on and conj ecture.

The Trustee argues that one-half the awarded fees shoul d
be withheld fromdistribution pending resolution of his notion for
t he appoi ntnent of a trustee. The purpose to be served by such an
order is not clear. None of the conpensation presently sought is
for services apparently rendered to the Heinen's individually or on
their behal f, defendi ng against the Trustee's npotion or otherw se.
Furthernore, the premise for ultimtely denying conmpensation to
Larkin is presently nothing nore than unresol ved all egati on agai nst
principals of the Debtor.(3) Even if those allegations are found to
be true, it does not follow that conpensation for services rendered
in good faith for and on behalf of the Debtor by counsel while the
principals are in charge of the Debtor, should be denied. The
Trustee has not alleged any m sconduct, breach of duty, or
dereliction on the part of Larkin. Finally, if it appears or is
shown that Larkin has acted inappropriately in the case, renedi al
nmeasures can be applied at the tine such a finding i s nade,

i ncludi ng both rescission of past allowances and denial of future
fee awards.

Footnote 3
In maki ng that observation, the Court does not trivialize
the all egations of the Trustee against the Heinens. In light of:
t he course undertaken by the Debtor prior to sentencing;
representations regarding notives of the Debtor nmade to the
District Court at sentencing; and, the subsequent replacenent
of an apparently highly qualified CEO by an inexperienced Terri
Hei nen, substantial explanations and assurances are certainly in
order.
End Foot note

An order requiring wthholding a portion of an otherw se
al | owabl e fee pending determ nation of the Trustee's notion for the
appoi nt nent of an acting trustee would, under the presently
devel oped facts and circunstances of the case, unjustifiably punish
Larkin and chill the firms ability to effectively represent the
interests of the client as it deens appropriate and necessary.

M.

Accordi ngly, based on the foregoing, |IT IS HEREBY ORDERED
the objection of the U S. Trustee to the application of Larkin,
Hof fman, Daly & Lindgren for allowance of interimfees and costs is
overrul ed and the application is allowed in the total anount of
$70, 292. 32 as request ed.
Dat ed: Decenber 29, 1992.
By The Court:

DENNIS. D. O BRI EN
U S. BANKRUPTCY JUDGE



