UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
DAKOTA RAI L, INC,

Debt or . BKY 4-88-639

DALE WRI GHT,
Plaintiff, ADV 4-91-240-v. -
DAKOTA RAIL, INC,

Def endant . MEMORANDUM ORDER AND ORDER FCR
JUDGVENT

At M nneapolis, Mnnesota, February 18, 1992.

The above-entitled nmatter came on for trial before the
undersigned on the 3rd day of February, 1992. Appearances were as
follows: David Orenstein on behalf of the plaintiff, and Shannon
O Tool e on behal f of the Defendant.

PROCEDURAL HI STORY

The plaintiff, Dale Wight ("Wight"), filed a conpl aint dated
June 12, 1991 agai nst the defendant, Dakota Rail, Inc. ("Dakota
Rail") in the United States District Court for the District of
M nnesota asserting a cause of action under the Federal Enployers
Liability Act ("FELA'). 45 U S.C Sections 51-60 (1982). That
conpl aint was renoved to this court by application of Dakota Rai
dated July 3, 1991.

Dakota Rail is a debtor in a Chapter 11 case pendi ng before
this court. The petition was filed on February 18, 1988, and a
pl an of reorganization was confirned by order of this court on
February 26, 1991. The plan called for paynment in full, plus
interest, to unsecured creditors. Wight was not scheduled as a
creditor and did not file a claimin the case. The single issue
here is whether, under the facts attendant in this case, Wight's
claimis barred because he knew of the bankruptcy case yet failed
to file a claim

FI NDI NGS OF FACT

Dakota Rail is a small short-line railroad which, |ike nost
short-line railroads, is a nodest organization serving a snal
custoner base in a few rural conunities. Wen the case was
commenced, Jerry Ross owned Dakota Rail and served as its
president, and his son M chael Ross served as Vice President. The
conpany had no nore than ten enpl oyees including Wight, who was
t he roadmaster, and Robin Ripley, who ran the office in Hutchinson
M nnesota. Wight supervised Dakota Rail's few other workers and
answered directly to Jerry and M chael Ross. As roadnaster he
general Iy worked outside of the office on the rail line, but he



usual |y stopped in the Hutchinson office once or twice a day to
check in.

Pursuant to Section 1163 of the Bankruptcy Code, the filing of
the petition for railroad reorgani zation triggered the automatic
appoi nt nrent of an operating trustee, Thomas Lovett, on March 11
1988. As trustee, Lovett spent time attenpting to fornulate a plan
of reorgani zation for Dakota Rail and otherw se acted as its Chief
Executive Oficer. He also oversaw the paynment of bills --
sometines prior to paynent and sonetines after paynent -- generally
reviewing nonthly [ists of disbursenments given to himby Dakota
Rai | personnel. Managenent of the day to day operations of the
conpany was left in hands of the owners and its enployees. This
arrangenent continued until sonetinme in early 1989 when, because of
difficulties between Ross and Lovett over the railroad operations,
Lovett relieved Jerry Ross of his duties with the conpany.
Thereafter, M chael Ross took over his father's former tasks.

Jerry Ross nade several attenpts to formulate a plan of
reorgani zati on, but these reorganization efforts were troubl ed.
The litany of failed efforts towards a plan of reorganization are
chronicled in ny order of February 26, 1990. Utimately, the
conpany was reorgani zed when it was purchased by Ki nberly Hughes
and Eli MIls. The Plan of Reorganization resolved the conpany's
heavy secured debt |oad and fully paid unsecured creditors.

On June 23, 1988, shortly into the reorgani zation and while
Lovett was operating trustee and Jerry Ross was still in charge of
day to day operations, Wight strained or otherwise injured his
back while performng job related duties. He told Robin Ripley and
M chael Ross that he had hurt his back that sane day. He did not,
however, mss any work days as a result of the injury and there is
no evidence that Wight ever conplained of the injury thereafter to
anyone.

It was Robin Ripley's habit to sonetines schedul e chiropractic
appoi ntnents for Wight and others at Dakota Rail, which she did
because the worknen were often out on the railroad line and it was
not convenient for themto do so. In 1988 she schedul ed
appoi ntnents for Wight with his chiropractor. She also schedul ed
a few such appointnments in 1989. She recalled schedul i ng perhaps
12 such appoi ntnents for Wight during 1988, 1989 and through March
of 1990, but stated that nost of her activities for Wight in this
regard occurred in 1988.

Wight states, however, that after his injury he was seeing
the chiropractor 2-3 tinmes per week. He schedul ed al nost all of
these sessions hinself. He testified that he received no bills for
t hese services and he thought that the company was paying for them
However, business records introduced at trial reflected that Dakota
Rail paid for Wight's chiropractic sessions on only four
occasions. |In Septenber 1988, Dakota Rail paid a $60.00 invoice
and in February, 1989 a $40.00 invoice fromWight's chiropractor
Lovett's post-disbursenment review did not indicate that such
paynments were for services rendered to Wight. Lovett testified
that it was his understandi ng that occasionally the conmpany woul d
pay such bills for its enployees in recognition of the fact that
its insurance coverage was inadequate. Eli MIIls, one of the
purchasers of Dakota Rail, authorized the paynment of two such
bills, one dated Novenber 13, 1990 for $138 for services in



Cct ober, and one dated April 22, 1991 for $431 for services in
February, March and April, 1991. He testified that he did so
because he decided that until the conpany procured insurance for
its enpl oyees (which it did not do until the summer of 1991) the
conpany shoul d pay minor nedical bills for them

Wight knew of the bankruptcy filing i mediately after it
occurred. He learned of it as a result of an enpl oyee neeting
called by Jerry and M chael Ross contenporaneous with the filing.
He al so saw the press rel ease issued in connection with the filing.
The filing of the petition was major news in Hutchinson and an
article on the conmencenent of the case appeared prom nently in the
| ocal newspaper. Thereafter, as the case progressed, there were
several additional articles chronicling the progress of the case.
That paper was delivered to the Dakota Rail offices and Wi ght
testified that he occasionally read the papers and that it was
possi ble that he saw the articles, although he does not
specifically remenber whether or not he saw them Wight testified
that he knew little of the financial affairs of the company, but
that he was perfectly well aware that the conpany had filed for
relief in bankruptcy and that he was kept apprised periodically of
the progress during formal and informal neetings of enployees wth
and wi t hout managenment concerning the proceedi ngs. These neetings
becanme nore regular when M1ls and Hughes entered the picture as
potential buyers. Wight testified that he wondered and feared
whet her he woul d be retained as an enployee if they becane the
owners. Since he was not listed as a creditor he did not receive
any notices typically sent to creditors in the case. Specifically,
he was not sent the Order of the Court which included notice of the
clains filing bar date and he did not file such a claim

O her than conpl ai ni ng once in June, 1988 to Robin Ripley and
M chael Ross that he had hurt his back, Wight took no further
action to make known to any of the persons at Dakota Rail that he
had been injured or that he believed -- if in fact he did -- that
he had a cl ai m agai nst the conpany arising out of the incident. He
did not tell Lovett that he believed he had a claimfor persona
injury, even though he net with Lovett at |east once during the
reorgani zati on on railroad business. Before purchasing the
conpany, MIIls and Hughes performed due diligence with respect to
the liabilities of the conmpany, speaking specifically with Jerry
Ross and his | awer and were never told of any claimfor persona
injury by Wight. Wight did not tell Eli MIls or Kinberly Hughes
of his claim although he nmet with Hughes at |east once before they
purchased the business. He did not assert such a claimto the
Ceneral Manager that MIls and Hughes hired to operate Dakota Ri al
when they took over the conpany in February, 1990. The first MIls
| earned that Wight had been injured was when he paid the bill in
Novermber 1990; the first Hughes |earned of any claimby Wight was
when the conpany was sued in July 1991. Lovett never knew of any
such claimuntil Wight comenced action. He testified that
know edge of such a potential claimwould have been inportant to
himin his activities as trustee as well as his dealings with MIIs
and Hughes in connection with the possible sale of the business.

Wight asserts that he took no such action because he didn't
understand the process, didn't receive any notices regarding filing
a claim didn't even understand what a proof of claimwas, and
bel i eved that the conpany woul d take care of the injury. He was
lulled into inaction, he asserts, because fromtinme to tinme the



conmpany woul d make appointnments for himand it did at tines pay his
chiropractic bills.

DI SCUSSI ON

Section 1141 of the Bankruptcy Code provides for discharge of
pre-confirmation debts upon confirmati on of a chapter 11 plan
regardl ess of whether a proof of claimwas fil ed:

Except as otherw se provided in this subsection, in the
plan, or in the order confirmng the plan, the
confirmation of a plan --

(A di scharges the debtor from any debt that arose
before the date of such confirmation, and any debt
of a kind specified in section 502(g), 502(h) or
502(i) of this title, whether or not --

(i) a proof of the claimbased on such debt is
filed or deenmed filed under section 501 of
this title;

(ii) such claimis allowed under section 502 of
this title; or

(iii) the holder of such claimhas accepted the
pl an;

11 U.S.C. Section 1141(d)(1) (1982) (enphasis added). Bankruptcy
Rul e 3003 further provides that an unlisted creditor nust file a
proof of claimin order to participate in the plan. Fed. R Bankr
P. 3003.

However, the Suprene Court has held that due process requires
that a creditor be given reasonable notice of the clains bar date
before its debt is discharged. City of New York v. New York, New
Haven & Hartford R R, 344 U S. 293, 297, 73 S. . 299, 301
(1953). To be neani ngful, such notice nust be reasonably
calculated to afford interested parties an opportunity to timely
present their clains, given the particular factual circunstances of
the case. In re GAC Corp. (Novak v. Callahan), 681 F.2d 1295, 1300
(11th Cr. 1982); In re Charter Co. (Charter Crude G| Co. v.

Petrol eos Mexi canos), 125 B.R 650, 654 (MD. Fla. 1991); see also
Mul | ane v. Central Hanover Bank & Trust Co., 339 U S. 306, 314, 70
S. . 652, 657 (1950). \Whether notice is reasonably calculated to
afford all interested parties an opportunity to present their
clains is thus a factual inquiry.

The litany of seemingly contrary authorities on the question
of whether a creditor is entitled to receive personal notice of the
clains bar date is sufficiently chronicled in ny Menorandum O der
Denyi ng Motions for Summary Judgment, dated Cctober 11, 1991, and
there is no need to reiterate that discussion here. Suffice it to
say that there are three underlying principles that can be
extracted fromthose cases. First, while a creditor is generally
entitled to rely on receiving reasonable notice before its claimis
barred, such creditor will be on inquiry notice of the clainms bar
date in certain fact situations. Second, where a creditor knows of
t he pendency of the bankruptcy case, and such creditor's claimis
unknown to the debtor, the creditor is nost likely put on inquiry



notice that his claimmy be barred. Third, even where a
creditor's claimis known to the debtor, the creditor may be on
inquiry notice of the clains bar date, given the nature of his
claimand the extent of his know edge of the bankruptcy proceedi ng.
City of New York v. New York, New Haven and Hartford R R, 344 U S
293, 297, 73 S. . 299, 301 (1953); Siouxland Beef Processing Co.
v. Knight (In re Siouxland Beef Processing Co.), 55 B.R 95, 100
(Bankr. N.D. lowa 1985); In re Larsen, 80 B.R 784, 787 (Bankr

E.D. Va. 1987); Lawrence Tractor Co. v. Gegory (In re Gegory),
705 F.2d 1118, 1123 (9th Cr. 1983); Zidell v. Forsch (In re
Coastal Al aska Lines, Inc.), 920 F.2d 1428, 1431 (9th Cr. 1990).

Applying the above principles to the particular facts of this
case as determined at trial |eads to the conclusion that the
creditor, Dale Wight, was on inquiry notice of the clains bar
date. Thus, discharge of any debt owed to Wight by Dakota Rai
under section 1141(d)(1) of the Bankruptcy Code does not run afou
of the principles of due process. The reasons for this conclusion
are as follows.

First and forenost, it is clear fromthe evidence that Dakota
Rail had no know edge of Wight's clai mwhatsoever. The facts as
presented on sunmary judgnment suggested that Dakota Rail nmay have
known about Wight's claim but the facts devel oped at trial
rebutted any such suggestion entirely. Al though Wight did tel
Robin Ri pley and M chael Ross that he had hurt his back, he never
indicated that he felt the injury was at all serious, he never
m ssed a day of work, and he never nentioned the injury again to
anyone even though he attended nmeetings with both Thomas Lovett and
Ki nberly Hughes. While Robin Ripley did schedule chiropractic
appoi ntnents for Wight, she only did so on a few occasi ons as she
apparently did for nost other Dakota Rail enployees; the renai nder
of the appoi ntnents were schedul ed by Wight hinself. And finally,
whi |l e Dakota Rail did pay for four of Wight's chiropractic
sessions, it did the sanme for all of its enployees as a matter of
policy because it felt that its insurance coverage was i nadequate.
There is no evidence that Dakota Rail paid for these sessions
because it felt a responsibility to conpensate Wight for any
injury, or because it had any sort of agreement with Wi ght
regarding his injury. There is sinply no evidence to suggest that
Dakota Rail had any knowl edge of Wight's claimagainst it.

Under the principles enunciated in Siouxland Beef Processing
Co. v. Knight (In re Siouxland Beef Processing Co.), 55 B.R 95
(Bankr. N.D. lowa 1985), this lack of know edge is sufficient in
and of itself to find that Wight was on inquiry notice of the
clains bar date since it is conceded that he had general know edge
of the bankruptcy case. See Siouxland, 55 B.R at 100; Larsen, 80
B.R at 787, Gegory, 705 F.2d 1123. Although the Ninth Grcuit
revisited its (egory decision in the case of Zidell v. Forsch (In
re Coastal Al aska Lines, Inc.), 920 F.2d 1428 (9th G r. 1990), it
did not expressly disagree with Siouxland and Larsen. |n Coasta
Al aska, the Ninth Grcuit held that the inquiry notice doctrine
should not be limted to cases where the debtor had no know edge of
the creditor's claim and the court |ooked instead to the nature of
the creditor's claimand its famliarity with the bankruptcy case.
Coastal Al aska, 920 F.2d at 1431. Thus, in cases such as the
present one where the debtor has no know edge of the creditor's
claimand the creditor knows of the pendency of the bankruptcy
proceedi ngs, the creditor is on inquiry notice of the clains bar



dat e.

Furthernore, even under the anal ysis enployed by the Ninth
Circuit in Coastal Al aska, Wight's famliarity with the bankruptcy
case and the nature of his claimare sufficient to put himon
inquiry notice of the clains bar date. Wile Wight's know edge of
the case was not absolute, he did have far nore famliarity with
the case than a nere general know edge of its pendency. The
testinmony at trial reveal ed that Wight saw the press rel ease
i ssued in connection with the filing. Furthernore, Dakota Rail is
a small shop with only a few enpl oyees, and Wight attended severa
i nformal neetings held by Dakota Rail regarding the bankruptcy. He
nmet once with Thomas Lovett to discuss the business, and he also
met with Kinberly Hughes for the sanme reason. The |ocal newspaper
ran several articles regarding the status of the bankruptcy and
while Wight does not specifically renenber reading any of these
articles, he admtted that it is possible that he may have seen
some of them Gven all these considerations, Wight had
sufficient knowl edge to put himon inquiry notice of the clains bar
dat e.

There are al so substantial policy reasons for finding that
Wight's claimis barred. First, a debtor cannot be expected to
provide notice of the clains bar date to unknown creditors. The
requi renent of notice is not absolute, but rather it must be
reasonably calculated to afford interested parties an opportunity
to timely present their clainms. Novak v. Callahan (In re GAC
Corp., 681 F.2d 1295, 1300 (11th Cir. 1982); Charter Crude Ol Co
v. Petroleos Mexicanos (In re Charter Co.), 125 B.R 650, 654 (MD.
Fla. 1991). Since the debtor here had no know edge of Wight's
claimit would be unreasonable to require that notice of the clains
bar date be provided. Second, the goal of chapter 11 is to all ow
the debtor an opportunity to reorganize its business and satisfy
its debts. The process is structured to allow the proponent to
make certain assunptions when drafting its plan, and one of those
assunptions is that the anount of its prepetition debt will be
fixed as of a date certain so that a paynent plan can be devel oped
based on that level of debt. [If post-confirmation clains were
liberally allowed the chapter 11 process woul d be derail ed,
especially in situations such as the present one where the plan
calls for paynment in full to unsecured creditors.

Finally, | note that the equities in this case do not
necessarily weigh in Wight's favor. Although he did not receive
notice of the clains bar date, he was the only person with any
know edge of his injury and he had several opportunities to express
his concern regarding the injury to Dakota Rail, but he never did.

ACCORDI NGLY | T | S HEREBY ORDERED

Plaintiff, Dale Wight, shall recover nothing by his
conpl aint, and judgment shall be entered in favor of defendant
Dakota Rail, each party to bear its own costs.

LET JUDGVENT BE ENTERED ACCCRDI NGLY.



Nancy C. Dreher
United States Bankruptcy Judge



