UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In Re:

Ameri can Coal Corporation, CHAPTER 7
Debt or .
Bky. Case No. 94-34865

Mol Iy T. Shields,

Trustee of the Bankruptcy

Estate of American Coal Corporation, Adv. No. 95-3242
Plaintiff,

VS. ORDER FOR PARTI AL
SUMVARY  JUDGVENT

Cunber | and Surety | nsurance Conpany, Inc.
Def endant .

This matter is before the Court on notion of
Plaintiff American Coal Corporation for partial summary
judgment in this post-petition transfer action brought by
Mol ly T. Shields, as Trustee of the Bankruptcy Estate of
Ameri can Coal Corporation. The notion was heard on August
8, 1996; appearances are as noted in the record at the
hearing; and, the Court now nakes this ORDER pursuant to
t he Federal and Local Rul es of Bankruptcy Procedure.

l.
UNDI SPUTED FACTS

Ameri can Coal Corporation ("Debtor”) is a M nnesota
cor poration whose principal office was |ocated in
M nneapolis, Mnnesota. It was founded in 1993 when
i nvestors purchased the mning division of Centran, which
was i n bankruptcy when its assets were purchased by the
Debtor. The Debtor was engaged in the mning, sale, and
distribution of coal. The Debtor hired contract mners to
performthe actual mning at its sites.

The Debtor conducted its mning operations in
Kent ucky. Because surface coal mning is a highly
regul ated industry, Kentucky requires an operator of a
mne to obtain a permt fromthe state before it begins to
mne. As a condition of receiving the permt, Kentucky
requi res that assurances be given that the |land mned be
recl ai med according to state specifications. In order to
ensure that such reclamation is done, Kentucky requires a
permt hol der post a performance bond with the state.

Cunberland is a surety conpany which is in the
busi ness of issuing performance bonds for mning
operators. On April 21, 1994, the Debtor entered into an
agreement with Cunberland in which Cunberland woul d i ssue
a reclamati on bond on behal f of the Debtor in connection
with its West Beulah Il mne. The bond agreenent
provi ded that the Debtor was to conduct its m ning



operations in accordance with all regulatory requirenents
and performreclamation at the mning site. The bond
agreement also required the Debtor to pay Cunberl and

mont hly prem uns based on a rate per ton as the coal was
m ned. Cunberland required the Debtor to fund an escrow
for the bond and al so set the price for the funding of the
escrow based on the anmount of coal mned. Cunberland also
required the Debtor to provide a $50,000 letter of credit
to be issued in favor of Cunberland. The Debtor never
provided any letter of credit nam ng Cunberland as the
benefi ci ary.

At the West Beulah Il mine, the Debtor hired Vision
M ni ng Conpany, Inc. ("Vision") to performthe actua
mning. Vision was to mne the site, using its own
equi prent and resources, and deliver specified mninm
quantities of coal to the Debtor. Vision was also to
performreclamati on at the West Beulah Il mne. Pursuant
to the agreement, Vision was to issue a letter of credit
in the anpunt of $50,000 in favor of the Debtor. The
letter of credit was issued and the Debtor was nanmed as
the sol e beneficiary.

The business rel ationship between Vision and the
Debt or was strained fromthe very begi nning of the mning
operation. Disputes arose as to the quantity and quality
of coal Vision delivered, and the tinmng of the Debtor's
paynments to Vision. Vision pulled off the mne and fail ed
to reclaimthe mne

On Cctober 24, 1994, Anerican Coal filed for Chapter
11 bankruptcy protection. |In Novenber and Decenber of
1994, the Debtor received notices fromKentucky of its
failure to performreclamation at the mne. Because of
t hese notices, the Debtor decided to draw on its letter of
credit fromVision. On Decenber 27, 1994, Janes Pappas,
the Debtor's president, flew to Kentucky in order to draw
on the letter of credit. The bank refused to honor the
letter of credit and obtained a restraining order in Kentucky
state court against the Debtor. This Bankruptcy
Court held hearings on this matter on January 23, 1995 and
March 8, 1995. In the January 23 hearing, this Court held
that the letter of credit was property of the bankruptcy
estate. On February 7, 1995 the proceeds of the letter of
credit were turned over to the Debtor which deposited the
proceeds in a separate checking account. On March 13,
1995, following the March 8 evidentiary hearing, this
Court awarded $14,500 in conpensatory and punitive damages
to the Debtor. The Debtor accepted $13,500 in settlenent
of the award and deposited the noney in the sane separate
checki ng account designated by the Debtor as the
recl amati on account.

Anerican Coal used the funds in this
recl amati on/ checki ng account w thout restriction during
February, March, and April of 1995. On March 31, 1995,
Arerican Coal transferred $56,000 fromthis account to
Cunberland by wire transfer. No other transfer out of
this account was by wire. On April 6, 1995, American
Coal 's Chapter 11 case was converted to Chapter 7.

.
DI SCUSSI ON



Federal Rules of Bankruptcy Procedure Rule 7056
provides that Rule 56 of the Federal Rules of Gvil
Procedure applies to adversary proceedings. Rule 56(c)
provi des that summary judgnent shall be entered if:

t he pl eadi ngs, depositions, answers to

i nterrogatories, and adm ssions on file,
together with the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the noving party is
entitled to a judgnment as a matter of |aw

The nmoving party has the burden of denonstrating that
there is an absence of a genuine issue of material fact.
In re Calstar, 159 B.R 247, 251 (Bankr. D. Mnn. 1993).
However, the non-noving party nmust "do nore than sinply
show that there is sone netaphysical doubt as to the
material facts.” Matsushita Electric Industrial Co., Inc.
v. Zenith Radio Corp., 475 U S. 574, 586, 106 Sup. C.
1348, 1355, 89 L.Ed.2d 538, 552 (1986). For the reasons
di scussed bel ow, summary judgnment is appropriate in this
case.

A) The trustee is entitled to avoid the post-petition
transfer

The trustee seeks to avoid a post-petition wire
transfer of $56,000 to Cunberl and pursuant to Section
549. A trustee nmay avoid a transfer of property of the
estate under Section 549(a):

(1) that occurs after the comencenent of the case;
and

(2) that is not authorized under this title or by the
court

In re Calstar, sets out 3 elenents which nmust be
established in order for the trustee to avoid a transfer
under Section 549. The trustee nmust prove:

(1) that property of the estate was transferred,

(2) after the filing of a petition

(3) which was not authorized by the Code or by the
court

Cal star, 159 B.R at 252.
1) Property of the Estate was Transferred.

The Trustee argues that this Court previously decided
the issue of ownership of the letter of credit in previous
hearings. Those hearings did not involve Cunberland, nor
were the issues the same as this Court faces in this
matter. At issue in the hearings the Trustee refers to,
was whet her the bank, which never clainmed to have any
interest in this irrevocable letter of credit, could
wi thhold the letter of credit proceeds fromthe Debtor in
whose favor the letter of credit was issued. The interest
of third parties in that letter of credit was not
consi dered. Therefore, the holding of this Court in those



previous hearings is not the I aw of the case and is not
bi ndi ng on Cunberland in this proceedi ng.

At issue is property which was received fromthe
$50,000 letter of credit and the $13,500 Amrerican Coa
received in settlenent of the conpensatory and punitive
damage award which this Court awarded. The total anount
bei ng $63, 500, $56, 000 of which was transferred by the
Debtor to Cunberland. Cunberland argues that there is a
genui ne i ssue of material fact as to whether property of
the estate was transferred. It argues that there are
facts which indicate that Anerican Coal only had a bare
legal title in the letter of credit and that Cunberl and at
all tinmes had the beneficial interest. 1In fact, inits
brief Cunmberland states, "[t]he facts indicate that
American Coal only had bare legal title in the Letter of
Credit proceeds and that Cunberland held the beneficial
interest." Defendant's Menorandumin Opposition to
Plaintiff's Mdtion for Partial Summary Judgnent, June 25,
1996, at 12. Section 541(a)(1l) defines property of the

estate to include, "all legal or equitable interests of
the debtor in property as of the commencenent of the
case." Bare legal title would therefore qualify as

property of the estate. Cunberland does not dispute that,
at a mninum Anerican Coal had bare legal title to the
letter of credit. The actual letter of credit shows the
Debtor had an interest in the letter by the listing of the
Debtor as the entity in whose favor the letter of credit
was issued. This Court finds that the Debtor did have an
interest in the letter of credit, and, at a mninum that
interest was bare legal title which qualifies as property
of the estate.

The next issue is whether the $13,500 received by
Ameri can Coal as conpensatory and punitive danages is
property of the bankruptcy estate. Section 541(a)(7)
defines property of the estate as: "[a]ny interest in
property that the estate acquires after the comencenent
of the case.” This noney was received after the
commencenent of the case in settlenent of a Court award to
Ameri can Coal for both damages it incurred in claimng the
proceeds fromthe letter of credit and punitive damages.
Therefore, the $13,500 qualifies as property of the
bankruptcy estate.

a) Beneficial interest

Cunber|l and argues that it at all tines had the
beneficial interest in the letter of credit and cites
Cretex Conpanies, Inc., v. Construction Leaders, Inc., 342
N.W 2d 135 (M nn. 1984), in support of its position. The
issue in Cretex was whether unpaid material men could be
considered third party beneficiaries under the defaulting
general contractor's performance bond; the M nnesota
Supreme Court held they were not beneficiaries. There are
two tests used to determne if a party is a third party
contract beneficiary, and only one test nmust be net.
Cretex at 138.

The first test is the "intent to benefit" test which
means the contract nust express some intent by the partes
to benefit the third party. Cretex at 137. Exam nation of
the face of the letter of credit shows it was issued in



favor of American Coal by Vision, and no other parties or
obligations of other parties are nentioned. Nothing in
the record i ndicates that Anerican Coal intended

Cunberl and to be the beneficiary, nor is there anything in
the record fromwhich an inference of such an intention
can be drawn. Therefore, it cannot be said that Anerican
Coal intended the letter of credit to benefit Cunberl and.

The second test is the "duty owed" test which neans
that the prom sor's performance under the contract mnust
di scharge a duty otherwi se owed the third party by the
prom see. At issue in Cretex was a situation where
subcontractors did not get paid for materials they
supplied. The owner of the property hired a genera
contractor who hired these contractors, but the genera
contractor becane insolvent and did not finish the
project. The owner of the property was the obligee for
t he performance bonds the subcontractors were attenpting
to recover on. The subcontractors argued to the M nnesota
Supreme Court that the payment by the surety would
di scharge a duty owed to them by the owner of the |and.
The M nnesota Suprene Court disagreed and found that the
owner had no | egal responsibility to pay subcontractors
who nmade their own separate contract with the genera
contractor. Cretex at 137. |In this case, the letter of
credit was issued by Vision in favor of Cunberland. It
was required as part of the contract which Anerican Coa
had entered into with Vision. While Amrerican Coal entered
into a simlar contract with Cunberland, which al so
required a letter of credit in the anobunt of $50,000 to be
i ssued in favor of Cunberland, the letter of credit Vision
i ssued did not discharge the duty of American Coal to
obtain a $50,000 letter of credit in favor of Cunberland.
In fact, American Coal did not recognize this letter of
credit as being related to the letter of credit American
Coal was to issue in favor of Cunberland. On January 23,
1995 American Coal's counsel stated to this Court:

"There is a separate requirenent as a rider to
t he Cunberland Surety bond which calls for the
debtor, American, to submt a letter of credit
payabl e to Cunberland but that's a conpletely
different contract, a conpletely different
obligation."

(Hearing Transcript, January 23, 1995, at 31-32).
Based on this analysis, Cunberland does not satisfy the
"duty owed" test or the "intent to benefit" test.
Therefore, Cunberland is not a third party contract
beneficiary of the letter of credit.

2) Property was transferred after the filing of the
petition

Al parties agree that the $56,000 was transferred
after the petition for bankruptcy was fil ed.

3) The transfer of the property was not authorized by



t he Court

Cunber | and does not argue that the portion of the
$56, 000, which is attributable to the $13,500 settl enent
of the conpensatory and punitive damage award, was
aut horized by this Court to be transferred. This Court
finds that portion of the transfer was not authorized by
this Court.

Cunberl and argues that this Court was on notice that
the letter of credit proceeds were to be used for
recl amati on, and the Court inplicitly approved of the use
of funds for reclamation in connection with the Court's
order requiring the bank to pay the letter of credit.
Cunberl and cites two cases in support of this theory. The
first case is In the matter of Sullivan Central Plaza |
Ltd., 935 F.2d 723 (5th Cr. 1991). At issue in Sullivan
Central Plaza was a court action where the court lifted an
automatic stay under Section 349 resulting in foreclosure
actions being taken by the creditor. The court stated
that the bankruptcy judge lifted the automatic stay
knowi ng the result would be the transfer of the property.
The court went on to state that, "[u]nder these
ci rcunmst ances we cannot say that the transfer was not
aut horized by the court.” In the matter of Sullivan
Central Plaza I, Ltd., 935 F.2d at 726. \Wen a court
determ nes that an automatic stay should be lifted, the
natural and expected consequence is a transfer of that
property by a creditor foreclosing or repossessing the
property.

However, the situation involved in this case is not
the sane. At issue before this Court was whether the
letter of credit proceeds should be turned over to the
Debtor in whose favor the letter of credit was issued,
or whet her the bank, which had no claimto the proceeds,
could refuse to honor the irrevocable letter of credit.
Inits decision, this Court did not consider, nor did it
have any interest in considering, the possible clainms of
third parties in the property or what use m ght actually
be made of the proceeds. This Court held that the
proceeds of the letter of credit should be turned over to
the Debtor, but the determi nation did not explicitly or
inplicitly give the Debtor the Court's consent to
subsequently transfer the property. While use of the
nmoney for reclamation was nentioned by parties, this Court
did not address what the noney should be used for, nor
exam ned the appropriateness of such expenditures. This
Court acknow edged it was not addressing such issues when
it stated:

[wWe are not here to de term ne whether or not

it was appropria te for Are rican Coal to draw

on the letter of credit. W are not here to
determ ne whether or not it was good business

for themto do so, whether there was a defense

by sonebody to the drawing on the letter of credit,
whether it was in the best interest or the worst
interest of the debtor's estate. The fact of the
matter is the value of that letter of credit was
bankruptcy estate property over which this Court
has and had at all times exclusive jurisdiction



(Hearing Transcript, January 23, 1995, at 34).

The second case Cunberland relies on is Cataldo v.
Mei dar, 90 B.R 660 (Bankr. E.D. Penn. 1988). Cunberl and
argues that Cataldo applies to this situation as al
parties including the court were aware and consented to
the use of the funds for reclamation. |In Cataldo, the
court held that because all were aware and approved of a
conpensati on arrangenent, conpensation should be awarded.
In that case, an express agreement linmted the aggregate
amount for salaries of top nanagers to $100,000, and the
defendant was the only top manager at the time engaged in
runni ng the corporation. All parties, including the court
were aware that the defendant was performng this
position. Therefore, the court held that the defendant
was entitled to the fees he received.

In this case, representatives of the Debtor nade
reference that they were drawing on the letter of credit
to use the funds for reclamation. As previously stated,
this Court never had before it what the noney should or could be used for in
the Debtor's possession.

Furthernore, at the tinme of the reference, the Debtor was
operating in the ordinary course. Anerican Coal had
stipulated to cease all business operations and begin
liquidating. Therefore, the transfer of $56,000 was not
aut hori zed by this Court.

4) The transfer of the property was not authorized by
t he Bankruptcy Code

Section 363(c) (1) provides:

If the business of the debtor i s authorized to be

operated under section 721, 1 108, 1203, 1204, or

1304 of this title and wunless the court orders
otherwi se, the trustee may enter into transactions,
including the sale or |lease of property of the estate in
t he ordi nary course of business, w thout notice or a
hearing, and may use property of the estate in the

ordi nary course of business w thout notice or a hearing.

At issue in this case is Section 1108 and Section 1107
which allow a debtor in possession to continue to operate
the debtor's business. Section 363(c)(1l) gives the
debtor in possession the authority to enter into
transactions in the ordinary course of business w thout
the approval of the court. 1In this case, the Court did
not approve the $56, 000 transfer so the issue becones
whet her the transfer was in the ordinary course of

busi ness.

In Inre Waterfront Companies, Inc., 56 B.R 31
(Bankr. D. Mnn. 1985), the court recognized that there
are at least two different dinmensions (horizontal and
vertical) to the concept of ordinary course of business.
These tests give courts guidance, but are not to applied
rigidly. Habinger, Inc. v. Metropolitan Cosnetic and
Reconstructive Surgical Cinic, P.A, 124 B.R 784, 786
(Bankr. D. Mnn. 1990). The tests are hel pful when the
court is faced with conplex fact situations on whether a
certain transaction is in the ordinary course of business.



This Court is not faced with such a situation

In this case, it is clear that the transfer was not
in the ordinary course of American Coal's business. This
is evident by the undisputed fact that the Debtor, at the
time of this transfer, was no | onger to be engaged in the
ordinary course of its usual mning business pursuant to a
March 11, 1995 stipulation in which the Debtor "agreed to
cease its normal course business operation". (Stipulation
March 11, 1995, at 3). No party disputes this
stipulation. The stipulation provided:

1.9 The Debtor has agreed to cease its normal course
busi ness operation, comence collection and |iquidation
of nost of its business assets and file a plan of
reorgani zation. (Stipulation, March 11, 1995, at 3).

Based solely on the stipulation the Debtor entered into,
t he Debtor was not engaged in the ordinary course of
busi ness at the time of this transfer

VWile the stipulation alone is enough to determne
that the Debtor was no | onger engaged in the ordinary
course of business and the transfer was not in the
ordinary course, the actions of the Debtor al so support
this finding. There is no dispute that the Unsecured
Creditors Conmittee ("UCC') had the authority to
unilaterally convert the Debtor's Chapter 11 case to a
Chapter 7 case as of March 15, 1995. Nor is it disputed
that the Debtor explicitly agreed not to spend any noney,
in order to prevent the UCC fromconverting the case. 1In
fact, three days before the wire transfer to Cunberl and,
the Debtor inforned the UCC that it planned to pay a
nunber of "routine account payable and...operating
expenses."” Menorandum of Law in Support of Plaintiff's
Motion for Partial Sunmmary Judgnent, June 3, 1996, at 17.
The Debtor agreeing not to spend any noney and informng
t he UCC before paying routine operating expenses indicates
that the Debtor was no | onger engaged in the ordinary
course of its business. Further, a facsimle letter dated
March 22, 1995 from Debtor's counsel to the counsel for
the UCC stated, "it is not anticipated that we will be
cutting any checks with regard to reclamati on expenses in
t he next few days", however, on March 31, the Debtor nade
the $56,000 wire transfer to Cunberl and.

Based on the foregoing, the transfer by the Debtor of
$56, 000 was not in the ordinary course of business.

B) The trustee is entitled to recover the post-petition
transfer

Section 550(a) provides:

...to the extent that a transfer is avoi ded under
section...549...0of this title, the trustee may
recover, for the benefit of the estate, the property
transferred, or, if the court so orders, the value
of such property, from

(1) the initial transferee of such transfer or the
entity for whose benefit such transfer was nade.



As the previous anal ysis denonstrates, the transfer of
$56, 000 to Cunberland is entitled to be avoi ded pursuant
to Section 549. As there is no dispute the $56, 000 was
initially transferred to Cunberland, Cunberland is now
liable to the Trustee for the total anmount of $56, 000.

M.
DI SPOSI T1 ON

Based on the foregoing, it is hereby ORDERED t hat
Plaintiff is entitled to partial summary judgnent and is
entitled avoid the March 31, 1995 wire transfer to
Cunberland; and Plaintiff is entitled to recover $56, 000
from Cunber| and.

LET JUDGVENT BE ENTERED ACCCRDI NGLY.

Dat ed: COctober 7, 1996
By The Court:
DENNI S D. O BRI EN
CH EF U.S. BANKRUPTCY JUDGE



