UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF M NNESOTA
In re:
BKY 4-91-2348
CROSSROADS ENTERPRI SES, RM ,
MVEMORANDUM ORDER GRANTI NG
Debt or . RELI EF FROM STAY

At M nneapolis, Mnnesota, June 18, 1991

The above-entitled matter came on for hearing before the
undersi gned on 23rd day of My, 1991 on a notion by Schuette Rea
Estate Fund ("Schuette") for relief fromthe automatic stay under
ei t her subsection (d)(1) or subsection (d)(2) of section 362 of the
Bankruptcy Code. 11 U S.C Sections 362(d)(1) and (d)(2). This
Court has jurisdiction over the parties to and the subject nmatter
of this case pursuant to 28 U S.C. Sections 157 and 1334, and Loca
Rul e 103. Moreover, this Court may hear and finally adjudicate
this notion because its subject matter renders such adjudication a
"core" proceeding pursuant to 28 U S.C. Section 157(b)(2)(Q.

The Debtor is a Mnnesota general partnership. Its only
asset, aside fromcash in a bank account and a debt owed by a
rel ated partnership, is its interest in an uni nproved, 30-acre
parcel of real estate (the "Property") located in the Town of Ri b
Mount ai n, Marat hon County, Wsconsin. Schuette holds the first
nort gage on the Property. The Debtor |ast made a nortgage paynent
to Schuette in May of 1989. At that time, Schuette served a notice
of default declaring due the entire anount of the note secured by
the first nortgage. On Cctober 3, 1990, the Marathon County
Circuit Court entered a foreclosure judgrment in favor of Schuette.
The Debtor's redenption period expired on April 1, 1990 wi thout the
Debtor exercising its statutory right. A foreclosure sale was
schedul ed for April 5, 1991, but the sale was stayed by the
Debtor's filing of a voluntary petition for relief under Chapter 11
of the Code two days before.

The judgnment of foreclosure fixed the debt to Schuette, as of
June 25, 1990, at $1,085,191.04. As of May 23, 1991, the debt to
Schuette, including interest and costs of foreclosure, was
$1,183,898.70. The Property is also encunbered by estimated rea
estate tax liens of $21,497.92, which are senior to the first
nortgage, and liens fromtwo docketed judgnents to a single
creditor totaling $113,826.75 plus postjudgnment interest, which are
junior to the first nortgage. 1In addition to the clains of
Schuette and the judgnment creditor, the Debtor's schedules |ist
unsecured clainms totalling approxi mately $30, 500. 00.

The Debtor's schedules list the value of the Property at
$1, 600, 000. 00 based on a witten "offer" to purchase the Property
for a price equal to the Debtor's valuation. Testinony reveal ed
that the "offer” was rife with contingencies, such as obtaini ng
approval fromlocal |and-use planning authorities, which may not
soon, if ever, come to pass. Schuette's expert w tness opined that
the value of the Property is $1, 200, 000. 00.

Schuette has denonstrated "cause"” for relief fromthe
automatic stay. 11 U S.C. Section 362(d)(1). Lack of good faith
in filing constitutes "cause"” for relief fromstay. Little Creek
Dev. Co. v. Commonweal th Mortgage Co. (In re Little Creek Dev.
Co.), 779 F.2d 1068 (5th Cir. 1986).

Based on the totality of the circunstances, | conclude that
the Debtor filed its petition in bad faith. 1In re Marion Street
Partn'p, 108 B.R 218, 223 (Bktcy. D. Mnn. 1989). The Debtor's
prospects for a successful reorganization within a reasonabl e



period of tine appear di mbut not inmpossible. Such a finding alone
is not sufficient to support dismssal or relief fromstay for bad
faith. In re Lunber Exchange Ltd. Partn'p, 125 B.R 1000, 1004
(Bktcy. D. Mnn. 1991) (dism ssal denied because there was "[n]o
extrinsic evidence of bad faith"); In re Marion Street Partn'p, 108
B.R at 225 (dismissal and relief fromstay deni ed because of
"dearth of evidence that debtor's petition was filed for sole

pur pose of delay"). The Debtor's filing, however, has all the
other indicia of a bad-faith filing:

1. The Debtor's tenuous interest in the Property is its
only significant asset;

2. The Debtor has few unsecured creditors and their
clains are small in relation to Schuette's claim

3. The Debtor has no enpl oyees;

4. The Debtor's financial problens involve essentially

a di spute between the Debtor and Schuette which has been the
subj ect of state court litigation, as a result of which the
Debt or has conpl etely exhausted its state-court renedi es; and
5. The Debtor filed for bankruptcy protection virtually
on the eve of a foreclosure sale as part of a pattern of
conduct indicating an intent to hinder and delay Schuette,

whi ch included evasion of service in the forecl osure

proceedi ng, the maki ng of an unsuccessful notion to adjourn

the foreclosure sale, and an ongoing failure to pay rea
estate taxes, interest and penalties accruing against the

Property.

See In re Marion Street Partn'p, 108 B.R at 222.

ACCORDI NGLY, | T I'S HEREBY ORDERED:

The stay inposed by 11 U.S.C. Section 362(a) is nodified to
permt Schuette Real Estate Fund to obtain a foreclosure sale and
judicial confirmation thereof and to perform any other action
necessary to conplete foreclosure of its nortgage on the foll ow ng
real property:

That | and described as Lot No. 1 on a certain Certified

Survey Map. No. 4285 dated January 4, 1987 and recorded

in the office of the Registrar of Deeds for Marathon

County in Volume 16 of Certified Survey Maps at page 53

al so descri bed as foll ows:

Those parts of the SE1/4 SE1/4 and SW./ 4 SE1/4, Section
10, T 28 N, R7 E, Town of R b Muntain, Mrathon County,
Wsconsin, lying east of U S. H ghway 51 and West of
County Highway "N' and excepting the North 33.00 feet
thereof. More particularly described to wit: Comencing
at the Sout heast corner of said Section 10; N 89 degrees
55'"35"W54.96 feet to the West |ine of said County

H ghway "N' and the point of beginning; thence along said
West line N 3 degrees 16' 20" W 319.28 feet; thence al ong
the arc of a curve concave to the Sout hwest whose radius
is 1077 feet, whose central angle is 33 degrees 23 37"
and whose chord bears N 19 degrees 28 43" W618. 86 feet;

t hence continue along said West |ine N 36 degrees 41' 26"
W412.38 feet; thence along the arc of a curve concave to
the Northeast whose radius is 1255 feet and whose chord
bears N 35 degrees 37' 34" W61.85 feet and to a point
lying 33 feet South of the North line of said SE1/4
SE1/4; S 89 degrees 57' 20" Wparallel to the North |ine
of said SE1/4 SE1/4 and SW./4 SE1/4 1199.84 feet to the
Easterly right of way line of U S. H ghway 51; thence
along said right of way line S 27 degrees 37' 31" E 209.90



feet; S 30 degrees 29' 16" E 400.50 feet; S 24 degrees

45' 46" E 300.38 feet; S 27 degrees 37'31" E 538.41 feet;
t hence along the South |line of said SE1/4 SE1/4 as
monurent ed by Certified Survey Map Number 1592 S 89
degrees 55' 35" E 1030.87 feet to the point of beginning;
excepting therefromthe | and described in a Parti al

Rel ease of Mortgage dated February 12, 1988 and recorded
in the office of the Registrar of Deeds for Marathon
County, Wsconsin, on February 12, 1988 in Vol ume 473 of
M cro-records on page 510 as docunent nunber 884216 and
further excepting therefromland described in a Parti al
Rel ease of Mortgage dated August 10, 1988 and recorded in
the office of the Registrar of Deeds for Marathon County,
W sconsi n, on Septenber 23, 1988 in Vol unme 488 of M cro-
records on pages 1157-1158 as docunment nunber 895875.

Nancy C. Dreher
United States Bankruptcy Judge



