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In re:

CIRCU T ALLI ANCE, | NC., ORDER ON CROSS- MOTI ONS
FOR SUMVARY JUDGVENT
Debt or .
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BRI AN F. LEONARD, Trustee,
BKY 96- 30351

Plaintiff,
V. ADV 97-3130

FI RST COMVERCI AL
MORTGAGE COMPANY,

Def endant .
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At St. Paul, Mnnesota, this day of Decenber
1998.

Thi s adversary proceedi ng came on before
the Court on the parties' cross-notions for summary
judgrment. The Plaintiff appeared personally, on
behal f of the Debtor's bankruptcy estate. The
Def endant appeared by its attorney, Gegory J. Vald
(Onen H. Prague, on the brief). Upon the noving and
responsi ve docunents and the argunents of counsel
the Court makes the foll ow ng order

| DENTI TY OF PARTI ES AND
NATURE OF ADVERSARY PROCEEDI NG

The Debtor was a conpany based in
M nneapolis, M nnesota that manufactured circuit
boards for conputers. It filed for relief under
Chapter 11 on January 23, 1996. The case was
converted to one under Chapter 7 on March 11, 1997.
The Plaintiff is the Trustee of the Debtor's
bankruptcy estate.

The Defendant is a home nortgage | ender
based in Little Rock, Arkansas. Between |late
February and early My, 1995, the Defendant received
paynment of a total of $3,359.80, and applied it to
the residential nortgage | oan account of one of its
borrowers. The funds to nmake these paynents
originated fromthe Debtor's corporate revenues, and
were initially drawn off the Debtor's business
checki ng account.

Al l eging that the paynent of the funds was
a fraudulent transfer within the neaning of 11



U S.C. Section 548(a)(2), the Plaintiff comrenced
this adversary proceeding. He seeks to avoid the
transfer effected by the paynments. The Plaintiff

al l eges that the Defendant was an "initial
transferee" of the funds within the contenpl ati on of
11 U.S.C. Section 550(a)(1), and that therefore he
may recover the transfer fromthe Defendant. To

ef fectuate the avoi dance, he seeks a noney judgnent
agai nst the Defendant.

The Defendant answered the Plaintiff's
conplaint. It denies nost of the Plaintiff's fact
al | egations, raises several general equitable
defenses, and specifically pleads that it was a good
faith transferee within the scope of 11 U S.C
Section 550(b).

MOTI ONS AT BAR

The Plaintiff filed his notion for sunmary
judgnent first. He notes that the basic aspects of
the transfers at issue are undi sputed, and he brings
forth evidence of the Debtor's financial condition
at the tine of the transfers. These points, he
argues, make out his prima facie case for avoi dance
under the governing |law. Then he argues that the
Def endant nust be characterized as the "initial
transferee"” of the transfers as a matter of |law, and
hence is liable to the estate under Section
550(a) (1).

In its responsive notion, the Defendant
points to various statenents in deposition testinony
and affidavits in the record, and notes that they
are uncontroverted. These points, the Defendant
argues, establish that it was no nore than a nedi ate
or imredi ate transferee that took the transfers
unwi ttingly and w t hout know edge of their possible
voi dability. Thus, the Defendant argues, it is
entitled to summary judgnment on its affirmative
def ense.

UNDI SPUTED FACTS: THE TRANSFERS

The basic transactional facts, and sone
going to the affirmati ve defense, are
uncontroverted. Oher facts require sone anal ysis
and di scussion for their status to be ascertai ned.
The former are as foll ows:

1. Bef ore the Debtor's bankruptcy filing,
one Christopher Casey was its nanagi ng agent.

M chael Hul |l ermann was an enpl oyee of the Debtor at
the sanme tine.

2. In early 1995, Casey and Hul | er mann
entered a witten contract, entitled "Lease Option
and Purchase Agreement," under which Casey was to
purchase Hul | ermann's house.

3. At the tinme, the Defendant held a
nort gage agai nst Hul | ermann's house, to secure a
debt from Hul | ermann and anot her individual. The
regul ar monthly paynment obligation on this debt was
$807.64, subject to a |late paynent penalty of



$32. 31.

4. On January 26, 1995, Hullermann filed
for bankruptcy relief under Chapter 7 in this Court.
Terri Melcher, Esq. was his counsel of record for
t he case.

5. Casey apparently took possession of
Hul | ermann' s house at some point in early 1995.

Under the terns of the Lease Option and Purchase
Agreenent, he was then to nake nonthly nortgage
paynments to the Defendant as due, until he and
Hul | ermann cl osed on the sale.

6. Casey failed to make paynments to the
Def endant for several nonths after Hullermann's
bankruptcy filing.

7. Representing the Defendant, Onen
Prague, Esq. wote to Melcher to demand t hat
Hul | ermann cure his default in paynent, and to
request that he reaffirmthe debt secured by the
nort gage

8. By that point, Hullermann had noved
to Wsconsin. To ensure that Casey followed through
on his paynment obligations pending the closing of
the sale, Hullermann instructed Mel cher to receive
paynment for the nortgage obligation from Casey, to
deposit it in her lawfirmis trust account, and to
forward paynent to the Defendant via checks drawn on
the trust account.

9. Bet ween | ate February and early My,
1995, Casey caused to have four checks drawn on the
Debtor' s corporate business account, each in the
amount of $839.95 and each payable to Mel cher, and
forwarded themto her.

10. Mel cher deposited each such check in
her firms trust account. Via checks drawn on the
trust account, Melcher paid a total of $3,359.80 to
t he Def endant on Hul |l ermann's nortgage | oan account. (1)

11. The Defendant negotiated all of the
checks from Mel cher's trust account; they were
honored to the extent of $3,359.80.

12. In receiving the Debtor's checks from
Casey, depositing them and issuing checks to the
Def endant, Mel cher was acting as counsel to
Hul | ermann and fol l owi ng the instructions of her
client. Had he instructed her to direct paynent
el sewhere, she could and woul d have done so. She
could not have acted contrary to his instructions
wi t hout violating her Iegal and ethical duty to him

13. Throughout this tine, no enpl oyee or
agent of the Defendant was aware of the existence of
the Lease Option and Purchase Agreenment or its
terns, or of any agreenent between Casey and
Hul l ermann at all. Nor was any such person aware
that the funds from which the four nonthly paynents
were made had originally come out of the Debtor's
busi ness account.

DI SCUSSI ON

I. Standards for Summary Judgnent



Both parties have noved for summary
judgnment, the Plaintiff on his main claimand the
Def endant on its affirmati ve defense. The governing
rule is Fed. R Bankr. P. 7056.(2) To trigger the
eval uation of the legal nmerits of clains and
def enses under this rule, a novant nust first
denonstrate that there is "no genuine issue as to
any . . . fact” material to those clains or
def enses. Then, even if the novant has so
established the facts, it nust showits entitlenent
to relief under the law. Quinness Inmport Co. v.
Mark VII Distributors, Inc., 153 F. 3d 607, 610-611
(8th Cir. 1998); Gsborn v. E.F. Hutton & Co., 853
F.2d 616, 618 (8th Cir. 1988).

Counsel here did not stipulate to any of
the facts, each side bringing forth its own battery
of evidence and largely ignoring the other side's
evidence. This lack of coordination did not nake
the eval uation of the record any too easy.
Utimtely, though, the conclusion can be made:
there is no triable fact issue as to either the
Plaintiff's prinma facie case for avoi dance and
i mposition of liability on the Defendant, or as to
the Defendant's affirmati ve defense. This adversary
proceedi ng, then, is amenable to summary judgnment in
its entirety.

Il. Substantive Law
A I nt roducti on

As noted earlier, the Plaintiff invokes 11
U S.C. Section 548(a)(2)(3) as the source of his power
to avoid the transfers of the Debtor's funds that
ultimately reposed with the Defendant. The
Plaintiff produced evidence to support findings
that the Debtor received no value fromthe transfer
of its funds to the Defendant(4), and that the Debtor
was insolvent during the year before its bankruptcy
filing.(5) The Defendant did not produce evidence to
counter the Plaintiff's evidence on these elenents.
The Defendant's California counsel raised severa
evi dentiary objections, but these were obscure or
nonmeritorious. (6)

In sum it is clear that Casey was using
the Debtor's corporate checking account as if it
were his own property, or at least as if it were a
free-flowi ng source of credit, gift, or undocumented
conpensation to him However, he was not authorized
by the Debtor to directly extract its revenues for
paynment on his personal obligations. When a trustee
establishes that a pre-petition transfer of a
debtor's property was nade on account of a third
party's debt or obligation, the burden shifts to the
def endant -reci pi ent to denonstrate that the debtor
still received sone other benefit out of the
transaction. That other benefit nust have been
tangi bl e, of concrete econonic val ue, and reasonably
equi val ent to what the debtor gave up. In re



Bargfrede, 117 F.3d 1078,1080 (8th Cr. 1997); Inre
M nnesota Utility Contracting, Inc., 110 B.R 414,
419-420 (D. Mnn. 1990); In re Jolly's, Inc., 188
B.R 832, 842 (Bankr. D. Mnn. 1995); In re Young,
148 B.R 886, 893-894 (Bankr. D. Mnn. 1992), aff'd,
152 B.R 939, 949 (D. Mnn. 1993), rev'd on other
grounds, 82 F.3d 1407(8th Cr. 1996), vacated sub
nom Christians v. Crystal Evangelical Free Church
_us _ , 117 s.&. 2502 (1997), on renand, 141
F.3d 854 (8th G r. 1998), cert. denied sub nom
Christians v. Crystal Evangelical Free Church

Uus __ , 119 .. 43 (1998).

The Defendant has not carried this burden
it has not procured any evidence going to the point
at all. The Plaintiff thus has established that, as
a matter of uncontroverted fact, and pursuant to the
governing law, the transfer of funds out of the
Debtor's checki ng account was a fraudul ent transfer
avoi dabl e under Section 548(a)(2).

The real issue posed by these notions goes
not to the Plaintiff's ability to avoid the
transfer, but to the identity of the entity from
whi ch he may recover in consequence of the
avoi dance. (7) After a trustee avoids a transfer and 11
U S.C. Section 551 has automatically snared the
subj ect asset or value(8), 11 U S.C Section 550 names
the party or parties that are liable to the estate.

11 U.S.C. Sections 550(a)-(b)(9) are the
provisions relevant to the situation at bar: where
funds extracted froma debtor can be traced intact
through a series of transfers close in tine, and
linked by agreenent. As a general proposition
Section 550(a) allows recovery fromall participants
in the chain of transfers. 1In re Sherman, 67 F.3d
1348, 1356 (8th Gr. 1995). Section 550(b),
however, sets a dividing line of vulnerability at a
poi nt al ong that chain. Sinply stated,

[ U nder Section 550(b), a nediate or

i medi ate transferee receives protection if
it has taken for value in good faith

wi t hout knowl edge of the voidability of the
transfer. However, an initial transferee
recei ves no such protection

In re Baker & Getty Financial Services, Inc., 974
F.2d 712, 721 (6th Cr. 1992). See also In re
Sherman, 67 F.3d at 1356. Thus, the initial
transferee of an avoided transfer is strictly liable
to the estate, whether it colluded with the debtor
or was an innocent and unwitting recipient. Inre
Bul lion Reserve of North Am, 922 F.2d 544, 547 (9th
Cr. 1991); Bonded Fin'l Serv., Inc. v. European
Ameri can Bank, 838 F.2d 870, 895 (7th Cr. 1988); In
re Moskowitz, 85 B.R 8,10 (E.D.N. Y. 1988); Inre
Dom nion Corp., 199 B.R 410, 413 (Bankr. 9th Gir.
1996) . A subsequent transferee, nediate or

i mediate, may avoid liability upon a show ng of
status anal ogous to that of a bona fide purchaser



In re Coutee, 984 F.2d 138, 140 n.2 (5th Cr. 1993);
In re CGL Cartage Co., Inc., 899 F.2d 1490, 1495
(6th Cir. 1990); In re Chase & Sanborn Corp, 848
F.2d 1196, 1201 (11th GCir. 1988); In re Presidenti al
Corp., 180 B.R 233, 236 (Bankr. 9th Gr. 1995); O
Bonded Fin'l Serv., 838 F.2d at 896 n. 3 (". . .
subsequent transferees who |ack “good faith' nus
stand and deliver L")

The Def endant invokes this dichotony inits
defense. Its argunment unfortunately is tinged with
a shrill ad hominemattack on the Plaintiff and his
notives. (10) At base, though, the Defendant raises a
valid issue: because the Defendant's proffered
evi dence going to Section 550(b)(1) is unrebutted,
who i ndeed was the "initial transferee" here? As
t he Defendant would have it, the Plaintiff failed to
join several other necessary parties-defendant, and
the liable party is anyone but itself.

C. The Statute, As Applied.
1. Melcher as the Initial Transferee

The Defendant's first salvo is to set
Mel cher up as the initial transferee. It relies on
the fact that she was the named payee on checks
drawn right out of the Debtor's business account;

t hat she deposited those checks in an account over
whi ch she had wi t hdrawal privileges; and that she
then drew themout for application on her client's
debt. For authority, the Defendant cites the
extensive line of cases that define the status of a
transferee under Section 550(a) by the possession
and exercise of "dom nion and control” over the
transferred asset. This rule had its roots in
casel aw under the Bankruptcy Act of 1898, but its
first and still fullest exposition under the
Bankruptcy Code is found in Bonded Fin'|l Serv., 838
F.2d at 893-895. The Defendant correctly notes that
the Eighth Grcuit has adopted the "doni ni on and
control test" as a general proposition, inlInre
Reeves, 65 F.3d 670, 676 (8th Cr. 1995).

However, the casel aw contains further
refinements that undercut this rather blunt attack
It is not the sinple possession of funds, coupled
with a one-tine act of directing themon to a
further transferee, that nakes out the "dom nion and

control " of Bonded Financial Services. Rat her, it
is an unfettered legal right to use the funds for
t he possessor's own purposes and benefit. Inre

Coutee, 984 F.2d at 140 n. 4; In re Baker & Getty
Fin'|l Serv., 974 F.2d at 722; In re Blinder

Robi nson & Co., Inc., 162 B.R 555, 562 (D. Colo.
1994); In re Col unmbian Coffee Co., Inc., 75 B.R

177, 179 (S.D. Fla. 1987).(11) Thus, an entity that
is in possession of transferred funds as a "nere
condui t" between other parties in a transactiona
chain is not a "transferee" within the scope of
Section 550(a). E.g., In re Coutee, 984 F.2d at 140
n. 4; Lippi v. Gty Bank, 955 F.2d 599, 611 (9th



Cr. 1992); In re Colunbia Data Products, 892 F.2d
26, 28 (4th Cir. 1989); In re Chase & Sanborn Corp.
848 F.2d at 1200; In re Dom nion Corp., 199 B.R at
413-414.

Ceneral ly, "nere conduits" hold
transferred funds via escrow, trust, or deposit, and
do so only in the status of conmercial or
prof essional internediaries for the parties that
actually hold or receive a legal right, title, or
interest. Exanples of theminclude banks, In re
First Security Mg. Co., 33 F.3d 42, 44 (10th Gir.
1994) and In re Col unbian Coffee Co., Inc., 75 B.R
at 178; real estate escrow and title companies, In
re Moskowitz, 85 B.R 8, 10-11 (E.D. N Y. 1988) and
Inre Wllianms, 104 B.R 296, 298-299 (Bankr. S.D.
Calif. 1989); securities or investnment brokers, In
re Blinder, Robinson & Co., 162 B.R at 562 and In
re Dom nion Corp., 199 B.R at 414-415; and
attorneys holding funds in trust in connection wth
settlenents of disputes, In re Coutee, 894 F.2d at
141 and In re Fabric Buys of Jericho, 33 B.R 334,
337 (Bankr. S.D.N. Y. 1983). VWi | e not al ways
articulated as such, the "nmere conduit" exception is
supported by basic fairness as well as public policy
consi derations: regardl ess of the |lack of qualifying
| anguage in Section 550(a), the broadest application
of the concept of "transferee" under it would
i nappropriately subject nere stakehol ders, bail ees,
and internediaries to liability, where they had
never stood to gain personally fromthe funds
monentarily in their possession. 1In re Finley,
Kunbl e, Wagner, Heine, Underberg, Manley, Myerson &
Casey, 130 F.2d 52, 56 (2d Cr. 1997); In re
Granada, Inc., 156 B.R 303, 306 (D. Ut. 1990); In
re Moskowitz, 85 B.R at 11.(12)

The uncontroverted evi dence shows that,
when Mel cher received and then disbursed the funds
fromthe Debtor, she was no nore than the "nere
condui t" envisioned by these cases: she was acting
solely as an internediary, without a | egal interest
in the funds and certainly w thout authority to
direct themto her own uses.(13) Holding the funds
"only for the purpose of fulfilling an instruction
to make [then] available to sonmeone el se,” Bonded
Fin'| Serv., 838 F.2d at 893, Ml cher was never a
"transferee" within the nmeaning of Section 550(a).
Hence, she could not have been "the initial
transferee"” of the funds.

2. Casey as the Initial Transferee.

The Def endant has never overtly articul at ed
a characterization for Casey in the ternms of Section
550(a), but its second line of attack is to suggest
that he shoul d be deened the party strictly liable
to the Plaintiff. There is sonething to be said for
taggi ng Casey as an "entity for whose benefit [the]
transfer was made,"” both in a general sense and
under the statute's text. However, that does not
l[ift strict liability fromany party in the chain of



actual possession or title. By its sinple,

di sjunctive wordi ng, Section 550(a)(1l) nmerely sets
up the beneficiary who never had title or possession
as an alternate defendant.

There is a bit of caselaw authority for
affixing "initial transferee" status to the
principal of a corporate debtor who has diverted the
conpany's assets to a direct paynent of the
principal's own debts, or the debts of other
entities that the principal controls. Inre
Ri chmond Produce Co., Inc., 195 B.R 455 (N. D
Calif. 1996); In re Auto-Pak, Inc., 73 B.R 52
(D.D.C. 1987); In re Concord Senior Housing Fdn., 94
B.R 180 (Bankr. C.D. Calif. 1988). Cf. In re Food
& Fibre Protection, Ltd., 168 B.R 408 (D. Ariz.
1994); In re Jorges Carpet MIls, Inc., 54 B.R 84
(Bankr. E.D. Tenn. 1985). These decisions seemto
find their rationale in a reversed application of
the "dom nion and control™ theory: in making such a
paynment, the converting principal uses or msuses
his office's control over the corporation's assets;
he takes personal benefit fromthat use or m suse;
and hence he nust have been a "transferee" of
somet hing, before all other parties in the chain of
actual receipt. In re R chnond Produce Co., Inc.
195 B.R at 462 (enphasizing principal's "conplete
dom ni on and control over" debtor-corporation of
whi ch he was sol e shareholder, in ternmng him
"initial transferee" of funds paid fromdebtor's
account to bank at which debtor maintai ned busi ness
accounts, for issuance of cashier's check that was
then tendered to creditor of principal); In re Auto-
Pak, Inc., 73 B.R at 54 (debtor's principa
"essentially took control of the funds" when he took
debtors' check made payable to affiliated conmpany's
creditor to bank, traded it for cashier's check made
payable to creditor, and then tendered that to
creditor; this made him or affiliated conpany, an
i medi ate transferee); In re Concord Seni or Housing
Fdn., 94 B.R at 183 (rmanagi ng agent of debtor
"exercised sufficient control over .
[certificate of deposit funded with debtor's
revenues but held on account of his nanagenent
conpany] to nake hima transferee, when he pl edged
certificate of deposit to secure his persona
debts).

The problens with this |line of cases,
however, are several. The decisions never really
address the conundrum of how a party outside the
formal chain of title and possession can be deened

the recipient of a "transfer,” given the
requi renent of 11 U S.C. Section 101(54)(14) that
"property or . . . an interest in property" pass to

the transferee. (15) They also ignore the several well-
reasoned deci sions hol ding that the concepts of

"entity for whose benefit" and "transferee" are
mutual |y exclusive, principally Bonded Fin'|l Serv.,
838 F.2d at 895-896. See also In re Chase & Sanborn
Corp., 904 F.2d at 597 n. 22; Lippi v. Cty Bank

955 F.2d at 611; In re Colunbia Data Products, Inc.



892 F.2d at 29; Weiboldt Stores, Inc. v.
Schottenstein, 131 B.R 655, 666 n. 16 (N.D. II1.
1991); In re Newran Cos., Inc., 140 B.R 495, 498
(Bankr. E.D. Ws. 1992). Gven that mutua
exclusivity, it is difficult to conceive how a
participating entity outside the chain could be
anyt hi ng under the statutory schene other than an
"entity for whose benefit."

For the reasons just cited, and for their
failure to articulate a rationale on the plain
| anguage of the statute, these decisions are not
good authority.(16) Wether he was an "entity for
whose benefit" or not, Casey was never a recipient
or repository of the funds. Thus, he was never a
transferee, and certainly was not an initial one.

3. The Defendant as the Initial Transferee.

Applying the "mere conduit" exception takes
the hol der of that status out of the chain. Bonded
Fin'l Serv., 838 F.2d at 893 (the conduit-

i nternedi ary "may be di sregarded” for Section 550(a)
analysis); Inre Mskowitz, 85 B.R at 11. Excising
Mel cher | eads ineluctably to vesting the Defendant
with the status of initial transferee; by the sinple
sequence of the remaining chain, it is deenmed to
have taken the transfer fromthe Debtor.(17) This
nmeans that it is liable to the estate. Inre CGL
Cartage Co., Inc., 899 F.2d at 1495.(18)

4. The Defendant's Argunents Under Equity and
Rul e 19.

Among its several pleaded affirmative
def enses, the Defendant mnmintained that the
Plaintiff had failed to join Melcher, Hullernmann
and Casey as indispensable parties. The Defendant's
California counsel raised this point in his brief
only in passing, and nore as a part of his
personal i zed attack on the Plaintiff's strategy.
Nonet hel ess, it is appropriate to address it here-if
for no reason other than to soften the result that
the statute dictates in an unconproni sing fashion

Mel cher's status under this argument has
been addressed already, and entirely against the
Def endant; since she could not even be found Iiable,
she scarcely shoul d have been naned as a party. The
argunent is sonewhat better as to Hull ermann, and
particularly as to Casey; the forner, after all,
received the indirect benefits of escaping default
and building a m nor anount of equity, and the
latter lifted funds fromthe Debtor's coffers to
meet his personal obligation wthout authorization
The Def endant conplains of being put into the
Plaintiff's cross-hairs for its unwitting receipt,
whil e neither of these ostensible beneficiaries were
naned or pursued. It makes this plaint to bolster
a two-pronged attack: a generalized plea for relief
fromsubstantive liability, and (apparently) a |ate-
made pitch under Fed R Cv. P. 19(a).(19)



The Defendant is not undeserving of
synmpathy; it stands alone here, strictly Iiable,
while the party or parties who gai ned in-hand
benefit fromthe avoided transfers were not
subj ected to the sane onus. Unfortunately for the
Def endant, however, it has no relief fromthe
application of Section 550(a) at the Plaintiff's
behest, under either of its theories. The earlier
courts that construed Section 550 slathered "equity"
into the theory of their construction, and proposed
an escape fromliability by giving the benefit of
general i zed considerations of "fairness" to parties
deened rel atively innocent in a chain of transfers.
In re Harbour, 845 F.2d at 1258; In re Col unbia
Coffee Co., 75 B.R at 179-180; In re Fabric Buys of
Jericho, Inc., 33 B.R at 337. The devel opi ng
rul e, however, properly rejects this approach-on the
ground that assumi ng equitable power to override a
clear statutory inposition of liability could | eave
judicially-carved exceptions swall ow ng the
| egislative branch's rule. In re Finley, Kunble,
130 F.3d at 56; Bonded Fin'l Serv., 838 F.2d at 894-
895. These courts inpose strict liability on first-
tier recipients for different articul ated reasons:
the allocation of power in the original transaction
Bonded Fin'l Serv., 838 F.2d at 891-892, nore
general i zed econom ¢ considerations, id., and
judicial restraint and the policy in favor of
contai ning pettifoggery and preventing nui sance
awsuits, In re Finley, Kunble, 130 F.3d at 56.

The decisions that apply the statutory
dictate of liability as witten are sinpler, nore
principled, and nore predictable; their opponents
sinmply do not articulate a rule that neets these
val ues over a broader variety of possible fact
patterns. Hence, the Defendant's protest that "it
just isn't fair" to saddle it with judgnent does not
avail .

Neither can its claimthat the Plaintiff
shoul d have sued Hul |l ermann or Casey instead, or at
| east joined them as additional parties-defendant
before it should be found Iiable. Admttedly,
Section 550(a)(1) is phrased in the disjunctive.
Thi s suggests that a trustee nust el ect between
nam ng the initial transferee and nam ng the
beneficiary as defendant, at least in the case of an
insider's expropriation |like the one here. The
probl em however, is that the statute does not
dictate or prioritize the trustee's choices. To
opposite effect, the dictate of single satisfaction
under Section 550(d)(20) can be read globally: by a
negative but unm stakable inference, it contenpl ates
a joint suit against both initial transferee and
converting beneficiary, as well as all subsequent
transferees not entitled to the defense of Section
550(b). In re M Blackburn Mtchell Inc., 164 B.R
at 130 ("Under Section 550(a)(1l), both entities are
liable"-referring to "entity for whose benefit" and
"transferee"). Again, though, no |anguage in the
statute dictates joinder. By neither prioritizing



the estate's recourse nor mandating joi nder, then
the statute allows the trustee to pick his naned
defendants. 1d. at 130 n. 19. At least onits
face, it does not affect the potential clains,
cross- or future, for indemification or sonething
el se, that the naned defendant may bring against the
unnamed participants. I1d. at 131 and n. 21

As a broader matter, the perm ssive nature
of the identification of |iable parties in Sections
550(a)(1)-(2) functions much like the prefatory
| anguage of Section 550 that gives the trustee the
choice of in remor nonetary relief: to pronote
maki ng the estate whole by all appropriate neans,
and to allow the trustee discretion in structuring
the litigation to do so. Inre Wllaert, 944 F. 2d
463, 464 (8th Cir. 1991). If joining Hull ermann or
Casey as co-defendants was appropriate under Section
550(a) (1), doing so would have all owed the Defendant
to assert a cross-claimfor indemity against them
However, it would not have prevented an adjudication
of joint and several liability against all of the
def endants. This would have |eft the Defendant as
the | argest and nost vul nerabl e pocket for
sati sfaction of the judgnent. That, in turn, would
have relegated it to asserting its right to
i ndetmmi ty against its co-defendants, and then
enforcing it. Essentially, that equates to the
position the Defendant now holds; it just will have
to sue out its claimfor indemification in another
forum Utimtely, though, the non-joinder of
potential co-defendants, does not relieve this
defendant of the liability that the statute
unavoi dably inposes on it.

5. The Result.

As an initial transferee, the Defendant is
strictly liable to the bankruptcy estate for the
avoi ded transfer. The uncontroverted facts
establish it as an unwitting recipient of nortgage
paynments that justifiably believed it was receiving
in the ordinary course, but the | aw nakes that
circunstance irrelevant to the Plaintiff's right of
recovery against it.

ORDER FOR JUDGVENT
Upon t he menorandum of deci sion just made,

IT 1S ORDERED, ADJUDGED AND DECREED:

1. The Plaintiff's notion for summary
j udgnment is granted.

2. The Defendant's notion for summary
j udgnent is denied.

3. The transfer of funds fromthe

Debt or' s busi ness checki ng account between | ate
February and early May, 1995, to the Defendant, in
the total of $3,359.80, was a fraudul ent transfer
within the nmeaning of 11 U. S.C. Section 548(a)(2),



and i s hereby avoi ded.

4. Pursuant to 11 U S. C. Section 551, the
transfer so avoided is preserved for the benefit of
the Debtor's bankruptcy estate.

5. Pursuant to 11 U S.C. Section
550(a)(1), the Plaintiff shall recover fromthe
Def endant the sum of $3,359.80, together with such
costs and di sbursements as he may tax hereafter
pursuant to applicable statute and rule.

LET JUDGVENT BE ENTERED | N ACCORDANCE W TH
TERVMB 3 THROUGH 5.

BY THE COURT:

GREGORY F. KI SHEL
U S. BANKRUPTCY JUDGE

(1) Melcher's trust account checks were dated from
one to eighteen days after the dates on the checks
fromthe Debtor to her.

(2). This rule makes Fed. R Cv. P. 56 applicable to
adversary proceedi ngs in bankruptcy. In pertinent
part, Fed. R CGv. P. 56(c) provides that, upon a
nmoti on for sunmary judgnent,

[t]he judgnent sought shall be rendered
forthwith if the pleadings, depositions,
answers to interrogatories, and

adm ssions on file, together with the
affidavits [submitted in support of the
motion], if any, show that there is no
genui ne issue as to any material fact and
that the noving party is entitled to a
judgnment as a matter of |aw

(3) In pertinent part, this statute provides:

(a) The trustee may avoid any transfer
of an interest of the debtor in property,
. that was nade ... on or within
one year before the date of the filing of
t he [ bankruptcy] petition, if the debtor
voluntarily or involuntarily

(2) (A received |l ess than a
reasonabl y equi val ent val ue i n exchange
for such transfer or obligation; and

(B) (i)was insolvent on the

date that such transfer was made or such
obligation was incurred, or becane

i nsolvent as a result of such transfer or
obl i gati on.



(4) The Debtor was not a party to any contract
with the Defendant. The Debtor received nothing
i n money, goods, services, or other value in
exchange for the paynents made to Hull ermann's
nort gage | oan account.

(5) As evidenced by its corporate federal incone
tax returns for 1994 and 1995, the Debtor's debts
exceeded the value of its assets by sone
$78,000.00 in 1994, and sone $139, 000.00 in 1995.
Such an excess of liabilities over assets neets

t he "bal ance sheet"” definition of "insolvent"
applicable to a corporation under the rel evant
provisions of 11 U S.C. Section 101(32)(A):

financial condition such that the
sum of such entity's debts is greater
than all of such entity's property, at a
fair valuation .

See In re Bellanca Aircraft Corp., 56 B.R 339,
385 (Bankr. D. M nn. 1985) (quoting American Nat'
Bank & Trust of Chicago v. Bone, 333 F.2d 984, 989
(8th Cir. 1964). The adjudication on this issue

is alnost purely factual in nature. 1Inre
Muncrief, 900 F.2d 1220, 1224-1225 (8th Gr.
1990). In addition, the Debtor posted actua

operating | osses of $190.00 in 1994 and $39, 299. 00
in 1995-further underlining the picture of a
conpany that was piling up substantial debt to
trade suppliers that remnai ned unpaid when it went
into Chapter 11.

(6) The only comrent on opposing evidence lies in
a set of three "Evidentiary Objections to Matters
Contained in Trustee's Motion for Summary
Judgnent ," filed by the Defendant's California
counsel. Two of the three"objections" go to
docunments fromthe Debtor's books and records that
were attached as exhibits to the Plaintiff's
verified nmotion, and specifically referenced in
the text of the notion. The verbiage that the
Plaintiff used to farmin these docunents was far
fromprecise, and it was not structured fromthe
perspective of a trial advocate as Rule 56 clearly
contenpl ates. Nonetheless, it and the surroundi ng
circunmstances of the litigation are just barely
enough to establish the "business records”
exception of Fed. R Evid. 803(b). This overcones
t he Def endant's hearsay objection. The other
"objection" is to the use of an affidavit from

Mel cher, prepared not long after her deposition
was taken at the Defendant's instance. The gist
of the objection is that the Plaintiff's counse
shoul d have devel oped the subject matter of the
affidavit at the deposition, did not, and now
"unfairly” and "prejudicial[ly] . . . confuses the
i ssues which were otherw se nade avail able for
proper discovery" at the deposition. Utimately,



the conplaint here is one of ambush, and it is
franmed only in a broad and non-techni cal sense.
The unspoken prem se seens to be that an attorney
must open out the testinony of his own w tness
into the substance of his own client's case-in-
chief, when that witness is being deposed at the
i nstance of his opponent and primarily on the

el ements of the opponent's affirmative defense.
The Defendant's counsel does not cite any
authority for this proposition, and there probably
is a good reason for that: an attorney's duty of
zeal ous advocacy may well prohibit such action
where it would or could flag other areas of
defense for the opponent. Utimately, in the
adversarial context of discovery, it was the

Def endant's burden to foresee the particul ars
brought out in Melcher's affidavit, and to inquire
of them at deposition, if it intended to attack
the Plaintiff's case-in-chief and his response to
the affirmati ve defense. The Defendant did not
recogni ze that burden, or at |east did not assune
it. As much and as loudly as he posits "unfair
prejudice," the Defendant's California counse
does not identify the prejudice. Watever the
prejudice mght be, it is not "unfair” under the
Ci rcumnst ances.

(7) The franmers of the Bankruptcy Code recogni zed
that these were two different issues. HR REP

No. 595, 95th Cong. 1st Sess. 375 (1977); S. REP
No. 989, 95th Cong., 2d Sess. 90 (1978). See al so
Lippi v. Gty Bank, 955 F.2d 599, 605 (9th Cir.
1992); In re Harbour, 845 F.2d 1254, 1255 (4th
Cir. 1988).

(8) In pertinent part, this statute provides:

Any transfer avoided under [11 U S.C
Section] 548 . . . is preserved for the
benefit of the estate but only with
respect to property of the estate.

(9) In pertinent part, these statutes provide:

(a) Except as otherwi se provided in this
section, to the extent that a
transfer is avoided under [11 U S. C
Section] 548 . . . , the trustee may
recover, for the benefit of the estate,
the property transferred, or, if the
court so orders, the value of such
property, from

(1) the initial transferee of
such transfer or the entity for whose
benefit such transfer was nade; or

(2) any inmediate or nediate
transferee of such initial transferee.



b The trustee may not recover under
y
[11 U S.C. Section 550] (a)(2)
from

(1) a transferee that takes for

val ue, including satisfaction or securing
of a present or antecedent debt, in good
faith, and w thout know edge of the
voidability of the transfer avoided; or

(2) any inmediate or nedi ate
good faith transferee of such transferee.

(10) The accusation is that the Plaintiff
deliberately refused to pursue the other
participants in the transactions, in favor of
going after the "big pocket." This protest goes
neither to law particularly given the inport of
the statute discussed infra at pp. 20-21-nor to
the relevant facts.

(11) The requirenent that the possessor have a

di scretionary legal right to dispose of the funds
was articulated at | east as early as 1930, under

t he Bankruptcy Act's anal ogue to Section 550, by
Justice Benjam n Cardozo. See Carson v. Federa
Reserve Bank, 254 N.Y. 218, 172 N.E. 475, 482
(1930) ("Directly or indirectly [the person to be
held Iiable] nust have had a beneficial interest
inthe . . . thing to be reclained" via a
trustee's avoi dance powers). Under the Bankruptcy
Code, the point was nost pointedly expressed in
the Seventh Circuit's oft-quoted and sonmewhat
overdrawn anal ogy: where a recipient of funds is
"free to invest the whole . . . inlottery
tickets or uraniumstocks,” it is a "transferee"
under Section 550(a). Bonded Fin'l Serv., 838
F.2d at 893. C. 1Inre Presidential Corp., 180
B.R 233, 238 (Bankr. 9th Cir. 1995) ("The ability
to change one's mnd regarding the disposition of
property is evidence of dom nion or control.").

(12) Judicial restraint is pronoted when the
fixing of liability is made via the definition of
"transferee,” and is structured by the criterion
of dom ni on/ control /possessi on-of -i nterest.

Courts that addressed this issue early in the
Code's history construed "transferee" as any
entity that received the subject asset in any way,
no matter how fleeting, and then invoked
"flexibility" and "equitable powers” to relieve
some transferees fromliability where the

i npositi on sonehow did not seemfair. Eg., Inre
Har bour, 845 F.2d at 1256-1257; In re Fabric Buys
of Jericho, Inc., 33 B.R at 337. The Finley,
Kunbl e court properly criticized this approach for
its lack of predictability:

Under this construction, every courier
every bank and every escrow agent may be



subj ected to great and uni magi ned
liability that is mtigated only by
powers of equity. This cones close to
maki ng equity a principle of statutory
constructi on.

130 F.3d at 56. See also Bonded Fin'l Serv., 838
F.2d at 895.

(13) O course, Melcher could have exercised her
signatory authority over her client trust account
to make personal use of the funds, but it would be
absurd to vest her with "transferee" status from

t hat unadorned circunstance. Had she exercised
that "raw power,"” In re Baker & Getty Fin'l Serv.,
Inc., 974 F.2d at 722, it would have been a
conversion of her client's property, in violation

of her legal and ethical duties. It would not
have given her any enforceable right, title, or
interest in the funds. 1In re Coutee, 984 F.2d at
141 n. 4.

(14) In pertinent part, this provision defines
"transfer" as:

. every node, direct or indirect,
absolute or conditional, voluntary or
i nvol untary, of disposing of or parting
with property or with an interest in

property .

(15) By contrast, the rationale of In re Food &
Fibre Protection, Inc, and In re Jorges Carpet
MI1ls, Inc. makes sone sense, if one | ooks at the
nom nal title given the payee of a cashier's
check. In both cases, the corporate debtor
transferred funds to the nane of its president and
sol e sharehol der, who used themto purchase a
cashier's check to pay his individual debt. (In
In re Food & Fibre Protection, Inc., the transfer
bet ween debtor and princi pal was acconplished via
a first cashier's check payable to the principal
The decision in 1In re Jorges Carpet MIls, Inc.
does not reveal the node of the first transfer.)
Focusi ng on the power over the funds that the
principal had after he received the cashier's
check fromdebtor, the courts in both decisions
concl uded that the principal was the initial
transferee. 168 B.R at 422. |If for no other
reason, these hol dings are defensi bl e because the
i ndi vidual principal was a real party in the chain
of title and possession

(16) The rationale of the decisions has been
properly questioned. 1In re Presidential Corp.

180 B.R at 239 n. 5. As applied in the earlier
cases, it was criticized at conpelling |l ength and
rejected in In re M Blackburn Mtchell, Inc., 164
B.R 117, 127-130 (Bankr. N.D. Cal. 1994).



(17) This conclusion cuts off the Defendant's
Section 550(b) defense. Had it not been skewered
by "initial transferee" status, it would have had
t hat haven wi thout question. There was nothing in
the formof the paynents it received through

Mel cher that woul d have | ed a reasonable person to
suspect a fraudul ent transfer of the Debtor's
property. In re Sherman, 67 F.3d at 157.

Further, the Plaintiff failed to carry his
respondent's burden of production on the
affirmati ve defense; the Defendant's evidence
established that it received the paynments in utter
good faith, believing it was receiving nothing
nore than an ordi nary-course cure and perfornmance
fromits own borrower's funds. The result at bar
is none too savory, given the fact that the

Def endant was utterly unaware that the funds had
been extracted fromthe Debtor; unfortunately,

t hough, the result is mandated by the statute and
its judicial construction.

(18) The analogy here is to the six paynents nade
directly fromthe debtor in CGL Cartage to the
bank there, not to the three paynents funnel ed
first through the bank account of the debtor's
princi pal's not her.

(19) This rule is incorporated by Fed. R Bankr. P
7019. In pertinent part, it provides:

A person who is subject to service of
process and whose joinder wll not
deprive the court of jurisdiction over
the subject matter of the action shall be
joined as a party in the action if (1) in
the person's absence conplete relief
cannot be accorded anong those al ready
parties . . . or (2) the person clains an
interest relating to the subject of the
action and is so situated that the

di sposition of the action in the person's
absence may . . . (ii) leave any of the
persons already parties subject to a
substantial risk of incurring double,

mul tiple, or otherw se inconsistent
obligations by reason of the clai ned
interest. |If the person has not been so
joined, the court shall order that the
person be nade a party.

The Defendant's California counsel does not cite
this rule for the notions at bar, but the drift of
his alternate argunent is that the Plaintiff
shoul d now be denied relief because he failed to
join the other potential defendants. Dismssal is
avai | abl e under Fed R Cv. P. 19(b), where an
"indi spensabl e" party described in Fed R GCv. P
19(a)(1)-(2) "cannot be made a party" (enphasis
added), and "equity and good consci ence" dictate
that the action should not proceed. The Defendant



originally raised Rule 19 in its answer, as one of
its affirmative defenses, but it never nade a

nmoti on for joinder of additional parties-
defendant. Really, this issue is too late in

com ng; the question of whether conplete relief
could be properly accorded and al |l ocated wi t hout
the other participants in tow was one to be posed
far in advance of the nerits now presented. One
can, however, defer to the Defendant despite its
del ay, and reach the issue of non-joi nder-because,
as held infra, the governing | aw defeats its
argunent on indi spensability anyway.

(20) Under this statute, "[t]he trustee is entitled
to only a single satisfaction under" Section
550(a) .



