UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re:
Mar k Cem nsky, BKY No. 96-34722
d/ b/ a Cem nsky Trucki ng,
Debt or .
Mary Lef ebvre, ADV No. 97-3195
Plaintiff,

V.
ORDER FOR JUDGVENT
Mar k Cem nsky,

Def endant .

This matter cane before the Court on April 7,
1998 for trial. Appearances are as noted in the
record. The issue presented for trial is whether
the Debtor's debt to the Plaintiff is non-
di schargeabl e under 11 U S.C. Section 523(a)(2)(A)
based on a false representati on made by the
Debtor. The Court nakes this ORDER based on the
Federal and Local Rul es of Bankruptcy Procedure.

l.
FACTS

Plaintiff Mary Lefebvre and Defendant/ Debtor
Mark Cem nsky were married on October 10, 1981.
In 1992, the Plaintiff filed for divorce. The
parties stipulated to the ternms of their nmarriage
di ssolution. Pursuant to their October 9, 1992
stipulation, the honestead(l) was awarded to the
Debt or, subject to a $15,000 obligation secured by
a non-interest bearing lien on the property in
favor of the Plaintiff. On Novenber 16, 1992, a
stipul ated Judgnment and Decree was entered in
Dakota County Court dissolving the Plaintiff and
Debtor's marriage

The parties were on friendly terns after their
divorce. In order to assist the Plaintiff with
t he purchase of a town honme, the Debtor gave her a
gift letter in October 1992 and a check for
$3,137.(2) He also gave her $1,200 in Novernber 1992
by issuing her a check fromthe account of
Cem nsky Trucking. The notation "l oan" was
witten in the meno section of that check

The Debt or subsequently experienced financi al
difficulties and needed to get a second nortgage
on his hone. On April 25, 1993, he went to the
Plaintiff's home and asked her to sign a quitclaim



deed to enable himto obtain the financing. The
Debt or prepared the handwitten quitclai mdeed.
Not hi ng on the deed indicated that the Plaintiff's
lien woul d be released. However, the Debtor knew
her Iien would be rel eased, but did not

comuni cate this fact to the Plaintiff. The
Plaintiff knew the Debtor needed noney to fund his
busi ness and signed the quitclaimdeed to help him
obtai n the needed funds.

The next day, Fleet Industrial Loan Conpany of
M nnesota, Inc., the I ender working with the
Debtor on the second nortgage, drafted a quitclaim
deed with | anguage expressly rel easing the
Plaintiff's [ien. The Debtor went to the
Plaintiff's place of work and asked her to sign
that deed. The Plaintiff knew that the |ender
drafted the second deed, and the | ender woul d not
use the deed the Debtor drafted. Again, the
Debtor did not tell the Plaintiff that her lien
woul d be rel eased by signing the quitclaimdeed.
The Plaintiff signed that deed al so.

The Debt or obtai ned the second nortgage in the
amount of $27,285.06. He never directly received
any funds fromthe |lender. The |ender paid, on
the Debtor's behalf, the I oan closing costs and
certain marital debt. The remai ning bal ance of
$10,018.06 was paid to the Plaintiff on April 28,
1993 by check issued by the | ender. The Debtor
delivered this check to the Plaintiff and
deposited the check into her checking account,
after she endorsed it. The Plaintiff then issued
the Debtor a check drawn on her checki ng account
in the anount of $10, 018. 06. On August 22
1996, M. Ceminsky filed for Chapter 13 bankruptcy
protection. The case was converted to Chapter 7
on April 10, 1997.

.
DI SCUSSI ON

The Plaintiff argues that she is owed $15, 000,
whi ch had been secured by a lien; and, that the
Def endant defrauded her of the lien by
m srepresenting the nature of the transaction and
consequences of her signing the quitclaimdeed.
The Debtor asserts that he made no fal se
representations to induce the Plaintiff to rel ease
her lien; and, that the Plaintiff knew her |ien
woul d be rel eased by signing the quitclaimdeed.

A 11 U S . C Section 523(a)(2)(A

The Plaintiff asserts that $15,000 is not
di schargeabl e under 11 U S.C. Section 523(a)(2)(A)
whi ch provides:

(a) A discharge under section 727, 1141,
1228(a), 1228(b), or 1328(b) of this
title does not discharge an individua
debtor from any debt--

(2) for noney, property, services, or an
ext ensi on, renewal, or refinancing of



credit, to the extent obtained by--

(A) false pretenses, a fal se
representation, or actual fraud, other
than a statement respecting the debtor's
or an insider's financial condition

In order to prevail on her non-dischargeability
action, the Plaintiff nust establish the foll ow ng
el enent s:

1. The debtor nade fal se representations;
2. The debtor knew the representations to
be false at the tinme the debtor made

t hem

3. The debtor nmade the representations
with the intention and purpose of
deceiving the creditor;

4. The creditor actually relied on the
debtor's representations; and

5. The creditor sustained the alleged
injury as the proximate result of the
maki ng of the representations.

In re Anderson, 181 B.R 943, 948 (Bankr.D. M nn.
1995), citations omtted.

The Plaintiff nust denonstrate all five
factors by a preponderance of the evidence.
Grogan v. Garner, 498 U S 279, 111 S.C. 654
(1991).

1. False Representation Not Shown

A fal se representation can be nmade by either
affirmative act or silence. The Plaintiff asserts
that the Defendant, on two separate occasions,
told her that signing the quitclaimdeeds would
not affect her lien. During the Plaintiff's
testimony on direct exam nation, she specifically
renenbered details surrounding the signing of both
deeds. She testified that the Debtor came to her
hone on April 25, 1993 and informed her that he
was refinancing the house and needed her to sign a
qui tcl ai mdeed. She stated that he told her the
lien she had on the house would not be affected by
signing the quitclaimdeed, so she signed it. She
then recalled that the next day, the Debtor came
to her place of work and requested her to sign a
qui tcl ai m deed prepared by the I ender to repl ace
t he deed she signed the day before. Again, she
testified that the Debtor told her that her lien
woul d not be affected by signing the deed, so she
signed it. However, as the Plaintiff answered
guestions during cross exam nation and redirect
exam nation, it becane clear that she was very
confused regarding the events and conversati ons
that took place surrounding the signing of the two
qui tcl ai m deeds. Her nenory of the events
fluctuated fromrenenbering two separate
conversations regarding her lien to not
renmenberi ng any di scussions regarding the lien



James Lofstrom (Attorney for Plaintiff):
M. Cem nsky has testified that he did
specifically tell you that you were

rel easing your lien interest in umhis
honme, is ah that true?

Plaintiff: No it's not.

M. Lofstrom Did he ever discuss the
lien interest with you?

Plaintiff: No he didn't.

April 7, 1997, Trial Testinony of Mary Lefebvre.

The Plaintiff's confusion regarding the entire
transaction is also evident in the testinony she
gave during her deposition. At one point during
her deposition, she stated that she did not
renenber any conversations with the Debtor
regarding her lien. She also testified that she
did not remenber whet her she had signed one or two
qui tcl ai m deeds and had no recoll ection of signing
t he deed prepared by the |l ender. She also nmade no
mention of the Debtor coming to her hone to have
her sign the first quitclaimdeed, even though she
clearly remenbered this event during the trial

The Debtor consistently testified that he knew
the Plaintiff's lien would be rel eased by her
signing either quitclaimdeed and believed that
the Plaintiff knew the sane.

Based on the inconsistent testinony of the
Plaintiff, she clearly has not established by a
preponderance of the evidence that the Debtor nade
any affirmative fal se m srepresentations.

Silence as to a naterial fact can al so
constitute a fal se representation:

where the debtor has possession of
material information that may bear on the
creditor's willingness to extend a
financi al accommodation to hinm knows
that the creditor would consider it;
fails to disclose it; creates or allows
the creation of the senbl ance of a very
different state of affairs; and

rei nforces that inposture by the

wi t hhol di ng of the material information,
the debtor has acted in a way to trigger
Section 523(a)(2)(A).

In re Anderson, 181 B.R at 951; see, In re
Pommrerer, 10 B.R 935 (Bankr.D.M nn. 1981); In re
Van Horne, 823 F.2d 1285 (8th Cir. 1987).

The Debtor knew that the Plaintiff's |ien would be
rel eased by signing the quitclaimdeed. However,
he believed that the Plaintiff also knew her lien
woul d be released. The Plaintiff cannot establish
that the Debtor knew that she thought her lien
woul d remain in place and that he intentionally
created the inpression that her lien would remain.



In fact, the evidence points to the opposite.
VWile the first quitclaimdeed had no | anguage
about the lien, the second quitclaimdeed clearly
stated that:

This Deed al so serves to release the lien
created in that Judgnent and Decree of

Di ssolution of Marriage filed in Dakota
County District Court on Novenber 16,
1992, File #F2-92-15404

Plaintiff, Exhibit 3.

Thi s | anguage rel easing her |lien was not nore than
an inch above where she signed the deed. A
cursory exam nation of the deed would have clearly
revealed the lien rel ease | anguage. There is no
evi dence the Debtor attenpted to conceal this
| anguage fromthe Plaintiff. Therefore, there
al so was no fal se representation by sil ence.
Because there were no fal se representati ons by
the Debtor, the Plaintiff cannot prevail on her
non- di schargeability action under 11 U S.C
Section 523(a)(4)(A). Therefore, any debt owed by
the Debtor to the Plaintiff was discharged in the
Debt or' s bankruptcy through the Order for
Di scharge entered July 29, 1997.

B. COSTS AND FEES

The Debtor asked for costs and attorney fees
under F.R Bankr.P. 9011 asserting that the
Plaintiff's clainms were brought to harass the
Debtor, and there was no basis in lawto justify
the action. This Court finds no evidence that the
clains of the Plaintiff were brought solely to
harass the Debtor or that the clainms were
unfounded in law. Therefore, Debtor's notion for
costs and attorney fees under F.R Bankr.P. 9011 is
deni ed.

In the Debtor's Answer, the Debtor also sought
costs and fees under 11 U. S.C. Section 523(d).
However, that section only allows recovery of
costs and fees if the debt at issue is a consuner
debt. The Debtor's entire theory of the case, on
whi ch he prevailed, was that the debt was a
busi ness | oan. Therefore, costs and fees under 11
U S.C. Section 523(d) woul d be inappropriate.

M.
DI SPOSI T1 ON

Based on the foregoi ng anal ysis,

I T 1S HEREBY ORDERED THAT:
1. Any debt owing to the Plaintiff, Mary Lefebvre
was di scharged i n Debtor/Defendant Mark Cem nsky's
Bankruptcy case though the discharge entered July
29, 1997.

2. The Debtor/Defendant's notion for costs and



fees is hereby DEN ED
LET JUDGVENT BE ENTERED ACCORDI NGLY.

Dat ed: By the Court:

Dennis D. O Brien
Chief United States
Bankr upt cy Judge

(1). The house is located in Dakota County and is
| egal |y described as: Lot 13, Block 3, Carrollton
Estates 2nd Additi on.

(2). The funds were required in the nature of a
gift to qualify the Debtor for nortgage financing
on the town hone.



