UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re: Chapter 7 Case

W Iiam Carragher, BKY Case No. 3-89-4632
ADV No. 3-90-027
Debt or .

Republic Leasing Corp., a
M nnesot a Corporation

Plaintiff,
V. MEMORANDUM ORDER

W Iiam Carragher,

Def endant .

This matter cane before the Court for trial on Novenmber 5,
1990 on Plaintiff's conplaint seeking to except its debt from
di scharge under 11 U. S.C. Section 523(a)(2)(B) or 11 U S.C. Section
727(a)(2)(A). Plaintiff is represented by Russell Norum
Def endant is represented by John A. Hedback. This is a core
proceedi ng under 28 U.S.C. Sections 1334 and 157(a), and Local Rule
103(b). The Court has jurisdiction to determine this matter under
28 U.S.C. Section 157(b)(2)(1). Based upon all the files and
records in this case, being fully advised in the preni ses, the
Court now makes the following Order pursuant to the Federal and
Local Rul es of Bankruptcy.

l.
FACTS

1. The Nondi schargeability Caim Defendant WIIliam
Carragher (hereinafter "Carragher") filed his Chapter 7 petition on
November 30, 1989. 1In 1986, prior to filing, Carragher becane
soci ally acquainted with one, Mchael Eakin, who operated various
busi ness enterprises, including Chicquick Corp. and P & C
Investments, Inc. (hereinafter "P & C'). Carragher invested
$30, 000 in Chicquick, but |lost those funds when the business
failed. 1In January or February of 1988, Eakin, then President of
P &C attenpted to obtain restaurant equiprment for the corporation
via leases with Plaintiff Republic Leasing Corp. (hereinafter
"Republic"). Republic, however, refused to | ease equipnent to P &
Cwithout a third-party guarantee of its debt. At that point,
Eaki n approached Carragher to becone involved in the business,
ostensibly to recoup his earlier loss. Specifically, Eakin asked
Carragher to guarantee either the corporation's | ease or purchase
of a delivery van to be used by the corporation. Carragher agreed
to do so, if a guaranty proved necessary. In return, he would be
paid a salary by P & C during its operation as conpensation for his
earlier |oss.

Due to his extensive business travel schedul e, Carragher gave
Eakin a power of attorney which allowed himto present financial
i nformati on about Carragher, a custoner statenment, and guaranty
signed in blank. The docunents were to be held pending
determ nati on of need for the guaranty and oral instructions by



Carragher regarding conpletion of the financial statenents. Eakin,
however, conpl eted the docunents and used themto enter into the
equi prent | eases with Republic. Thereafter, P & C defaulted on its
| ease obligations, and on Cct ober 12, 1988, Republic brought
suit agai nst Carragher as guarantor

M chael Eakin could not be located by either party to testify
at trial regarding the circunstances surroundi ng provision of
financial information concerning Carragher to Republic. Roger
Wl I ner, credit manager for Republic, testified that Eakin provided
a conpl eted, signed custoner statenent which Republic believed
Carragher submitted to denonstrate his creditworthiness as third-
party guarantor for all P & Cleases with Republic. Republic seeks
a judgnment of nondi schargeability under 11 U S.C. Section
523(a)(2)(B), claimng that the financial statement was materially
false in overvaluation of certain assets. Specifically, the
foll owi ng assets were apparently overval ued: the honmestead the
Carraghers owned jointly prior to their dissolution valued on the
statenent at $125, 000 rat her than $80,000; the home Carragher
i nherited valued at $175,000 rather than its appraised val ue of
$165, 000; and, his salary set at $100,000 rather than $75, 000.

Carragher testified that, while he signed a bl ank customner
statement for Eakin's future use, he did not supply the conpleted
formthat Eakin eventually submitted to Republic. Carragher
i nsisted that Eakin was neither authorized to name hi mas guarantor
on the ten equi prent | eases nor authorized to provide the conpl eted
customer statenent to Republic. Carragher denies he intended to
deceive Republic in any way. Finally, Carragher argues, even
t hough the net equity figure shown on the conpl eted custoner
statement was inflated based upon the stated over-val ued assets, it
was neverthel ess correct when avail abl e additional assets omitted
fromthe statenent are taken into consideration

2. The njection to Discharge Caim Carragher and his wfe,
Karen, were divorced on July 7, 1989. As a part of the dissolution
settlenent, Karen received: their forner honestead in Rosenount,

M nnesota, valued at $80,000; a house in Massachusetts which
Carragher had inherited fromhis nother, valued at $165, 000; a
house in Wsconsin, which belonged to her parents, val ued at

$50, 000; various deposits in the total amount of $59,118.33; a Ford
Van val ued at $3,000; and two travel trailers, valued at $1, 500.
Karen receives child support for their mnor children, but no
spousal mai ntenance. Carragher received a house purchased on June
25, 1989, as his honestead, valued at $80,000; a 1984 Chrysler

val ued at $7,000; a pension valued at $30,000; and one deposit in

t he amount of $500.

Republic argues that the Carragher’'s course of conduct wthin
the year prior to filing systematically favored his ex-spouse and
deni ed creditors access to assets which would ot herwi se have been
nonexenpt. Specifically, the conduct conplained of is: naking
funds available to his wife; purchasing a new hone for cash and
subsequently nortgaging it; and nortgagi ng his autonobile.

Carragher clains that he took appropriate action in the dissolution
proceeding to reach a fair, consensual division of marital assets.

| SSUES
1. Does the information on the financial statenment, coupled
with the circunstances surrounding its publication to Republic,
entitle this creditor to except its debt from di scharge under 11
U S.C. Section 523(a)(2)(B)?
2. Should Carragher's discharge be denied under 11 U S.C
Section 727(a)(2)(A) as hindering, delaying or defrauding Republic



through transfers of property to his forner spouse which placed
ot herwi se nonexenpt property beyond Republic's reach; and, through
ot her financial transactions which converted ot herw se nonexenpt
property to exenpt property, all within the year prior to filing?
DI SCUSSI ON

1. Lease guarantees and Nondi schargeability.

Republic argues that Carragher's liability as guarantor of P
& C s | eases should be rul ed nondi schargeabl e under 11 U S.C
Section 523(a)(2)(B).(1) Each element of 11 U . S.C. Section
523(a)(2)(B) must be established by clear and convinci ng evi dence
to sustain the cause of action. Barclays Am/Business Credit v.
Long (In re Long), 774 F.2d 874 (8th Cir. 1985). Those elenents
are:

1) That the debtor nade fal se representations of

material fact;

2) That at the time representations were nade, the

debt or knew they were fal se

3) That the debtor intended to deceive the creditor with

fal se representations;

4) That the creditor relied on the fal se representations

to its detrinent.

Footnote 1
11 U.S.C. B23(a)(2)(B) reads in pertinent part:
"A di scharge under section 727, 1141 or 1328(b) does not
di scharge an individual debtor from any debt---
(2) for nmoney, property, services, or an extension, renewal,
or refinancing of credit, to the extent obtained by--
(B) use of a statenent in witing-
(i) that is materially false;
(ii) respecting the debtor's or an insider's financial
condi ti on;
(iii) on which the creditor to whomthe debt is liable for such
noney,
property, services, or credit reasonably relied; and
(iv) that the debtor caused to be nmade or published with intent
End Foot note
Regarding the first three elenents, Carragher denies that he
supplied the conpleted formto Republic because Eakin did not
consult himregarding either the information it contained or inits
subm ssion. Carragher's uncontroverted testinony at trial was that
Eaki n's power of attorney was conditioned in two ways. First,
unl ess absol utely necessary, Carragher was not to be involved and,
if involvenent could not be avoided, it was to be limted to either
| ease or purchase of a delivery van for P & Cs use. Second, Eakin
was not to submt the signed custoner statement until correct
financial information was supplied by Carragher via tel ephone
conference or otherwi se. Additionally, Carragher contends that the
representations in the statenent were substantially true. The fact
that certain assets were overval ued, he argues, did not materially
distort his financial status at the tine the docunment was submtted
to Republic, since he then possessed substantial additional assets
which Eakin omtted fromthe statenent.(2) Carragher denies any
intent to deceive Republic. He argues that the publication was not
made by hinm was unaut horized; and, was unknown to him

Footnote 2
The conpl eted custonmer statenent did not include over $70,000 in
various accounts available to Carragher or additional vehicles he



owned, which were later detailed in the dissolution settel nent.
End Foot note

Republ i ¢ has not produced any evidence of collusion by
Carragher with Eakin in the deception. At nost, Carragher was
negligent in furnishing blank, signed documents to Eakin. VWhile
negl i gence mght be sufficient to establish the debt to Republic,
negligence is insufficient to establish its nondi schargeability
under 11 U.S.C. Section 523(a)(2)(B). Nondischargeability under
that section is based on intentional tort standards.

2. Division of Marital Assets and Objection to Di scharge.

Republic al so contends that Carragher's general discharge
shoul d be denied under 11 U S.C. Section 727(a)(2)(A).(3) That
portion of the statute is construed strictly in favor of the
debtor, and strictly against the objecting creditor, which nust
prove actual intent to hinder, delay or defraud creditors. Inre
El holm 80 B.R 964, 967 (Bankr. D.Mnn. 1987).

Footnote 3
11 U.S.C. Section 727(a)(2)(A) reads in pertinent part:
"(a) The Court shall grant the debtor a discharge, unless--

(2) the debtor, with intent to hinder, delay, or defraud a
creditor or an officer of the estate charged with custody of property
under this title, has transferred, renoved, destroyed, mutil ated, or
conceal ed, or has permtted to be transferred, renoved, destroyed,
mutil ated, or conceal ed- -

(A) property of the debtor, within one year before the date of
the filing of the petition;...."

End Foot note

In this case, Carragher, Ml conb MacG egor (his counsel in the
di ssol ution proceedi ng), and Carragher's former spouse, Karen
testified that their settlenment was fair and reasonable. Karen
continues to have custody of their m nor children; she has not been
enpl oyed for many years; and, she has severe arthritis severe
preventing her from obtaining enploynent. Karen testified that the
interest in the Wsconsin house cane from her parents, and that
Carragher never had an interest init. She also testified that
rental of the Massachusetts house is intended as spousa
mai nt enance when child support paynents cease upon the children's
majority. Carragher's counsel testified that he believes her
ci rcunst ances woul d otherwi se entitle her to spousal maintenance or
its equivalent, and that he advised his client that the settlenent
agreement was fair and equitable to both parties.

Accordingly, Carragher's contention that he acted in good
faith when relying upon | egal advice during his dissolution
proceedi ng regardi ng property transfers is at least as likely an
expl anation for his actions as one construing themas an attenpt to
shield assets fromcreditors. This is not a case in which
Carragher seeks to give effect to an informal understanding with a
fornmer spouse reached prior to the filing of a Chapter 7 petition
See In re Vann, 113 B.R 704, 706 (Bankr. D.Colo. 1990). The
proposed division of marital assets was reviewed and approved by a
famly court judge pursuant to current principles of Mnnesota
famly law. Ordinarily, the bankruptcy court does not sit as a "de
novo divorce jurisdiction" by reconsidering the agreenment of the
parties approved by the appropriate state court for determ nation
of famly law matters. See In re Sorlucco, 68 B.R 748, 753
(Bankr. D.N.H. 1986). And see In re R so, 102 B.R 280, 290, 291
(Bankr. D.N H 1989).



NOW THEREFORE, | T | S ORDERED:

1. The debt owed by WIIiam Carragher to Republic Leasing
Corp. is not excepted from general discharge under 11 U S.C
Section 523(a)(2)(B).

2. The Debtor's general discharge under 11 U S.C.  Section
727(a) is granted.

LET JUDGVENT BE ENTERED ACCORDI NGLY.

Dat ed: January 9, 1991.

Dennis D. O Brien
U. S. Bankruptcy Judge



