UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:

M CHAEL T. BUCK and
LAURIE M BUCK

Debt or s.

BKY 4-92-0946

MEMORANDUM CRDER

At M nneapolis, Mnnesota, Septenber 30, 1994.

The above-entitled matter came on for hearing before the
undersigned on the 2nd day of June, 1994, on a notion by M chael
and Laurie Buck ("the Debtors") to confirm nodification of the
their chapter 13 plan, and on an objection to the notion by the
Internal Revenue Service ("IRS"). Appearances were as foll ows:
M chael Urbanos for the IRS; lan T. Ball for the Debtors; and
St ephen Creasey for the chapter 13 trustee.

FACTS AND BACKGROUND

The Debtors filed a petition for relief under chapter 13 of
t he Bankruptcy Code on February 5, 1992. The Debtors did not |ist
the IRS as a creditor on their schedules, and therefore the IRS did
not receive the initial notice of the Debtors' bankruptcy. The
Debtors did, however, informthe IRS by letter dated March 26, 1992
that they had filed a chapter 13 petition and that they estimated
the IRS claimto be $739.17. The IRS concedes that it had notice
of the Debtors' bankruptcy in order to tinely file a proof of
claim

On April 2, 1992, the Debtors' chapter 13 plan was confirmed.
The plan provided for full payment of all secured and priority
debts in the anobunt of $14,281, and an undeternined distribution on
unsecured nonpriority debts. The ternms of the plan required
Debtors to pay $275 per nonth for 60 nonths, for a total paynent of
$16,500. Debtors' plan did not distinguish between tardily and
timely filed clains.

The | ast date to tinely file a proof of claimwas June 15,
1992. At that point, the IRS had an established generally known
adm nistrative policy pursuant to which it deliberately chose not
to file proofs of claimin bankruptcy cases unless the tax
liability was equal to or greater than $750. Accordingly, the IRS
consci ously decided not to file a proof of claimin Debtors
bankruptcy case. Neither the Debtors nor the chapter 13 trustee
filed a claimon behalf of the IRS

On Decenber 9, 1992, the Debtors filed a notion to confirma
nodi fied plan to reduce the paynents of nonpriority unsecured
clains to 41 percent and to reduce the paynent to the chapter 13
trustee to $225 per nonth. Again, the plan did not distinguish
between tardily and tinely filed clainms. The IRS received notice
of the notion and did not object. The nodified plan was confirnmed



on January 1, 1993.

On May 9, 1994, the Debtors filed the current notion to
confirma second nodified plan to reduce the paynent of unsecured
nonpriority clainms to 21 percent and to reduce the paynent to the
chapter 13 trustee to $125 per nonth. The reduction reflects a
change in the Debtors' expenses due to their marital dissolution
Further, in apparent response to our decision in In re Hausl aden
146 B. R 557 (Bankr. D. M nn. 1992), Paragraph 5 of the second
nodi fied plan provides: ADDI TI ONAL PROVI SI ON: TARDI LY FI LED CLAI M5
EXCLUDED FROM DI STRI BUTI ON AND DI SCHARGED UPON COVPLETI ON CF
PLAN. "

On May 27, 1994, nore than two years after the Debtors filed
their petition for relief, the IRStardily filed a priority claim
in the anpunt of $739.17. On the sanme day, the IRS al so objected
to the nmotion to confirmthe second nodified plan. While the IRS
does not object to the nodification to reduce the paynments from
$225 to $125, it does object to Paragraph 5 of the second nodified
plan since it provides for zero paynents on its priority claim

As of May, 1994, the Bucks had paid $5,575 to the chapter 13
trustee and had approximately three years until conpletion of the plan
During the first two years, the Debtors nmade paynents into their
pl an and the trustee adnministered it on the assunption that the IRS
was not participating in the case as a priority creditor. However,
even if Debtors again nodified their plan to reduce paynents to
$125 per nmonth, Debtors would still be payi ng enough funds to the
chapter 13 trustee to pay the IRS priority claimin full

DI SCUSSI ON

The I RS takes the position that Debtors may not nodify their
plan to disallow tardily filed clainms because inclusion of that
| anguage woul d be to effect a zero distribution to a priority
claim A chapter 13 plan must "provide for" the paynment of
priority claims in full. 11 U S C Section 1322(a)(2). A nodified
chapter 13 plan nust neet the requirenments of Section 1322. 11
U S.C. Section 1329(b)(1). Since the plan cannot be nodified to
exclude it fromany distribution, the IRS asserts it is entitled to
treatment under the first nodified plan. The first nodified plan
provi ded for paynment in full of priority clains.

The Debtors assert that the IRS should be estopped from
objecting to nodification of the plan which will exclude late filed
clains and from paynment on its priority claim According to the
Debtors, the I RS cannot properly defer filing a claimand then
insist on participating as a fully paid priority claimant in the
case nore than two years |ater

Thi s case raises the exact sane question | previously
addressed in In re Friauf, BKY 4-89-4175 (Bankr. D. Mnn. Sept. 30,
1994). Friauf involved virtually identical facts, except that the
IRS tardily filed a proof of claimfour and one-half years after
the debtor filed her petition for relief, instead of two years
after the petition was filed. 1In Friauf | held that, as a matter
of law, the debtor's original plan "provided for" full paynment of
the IRS claim | further held that the IRS claimnmaintained its
priority status regardl ess of whether the claimwas tardily filed.
Finally, | concluded and once the IRS actually filed its proof of
claim it was entitled to be paid on a priority basis, in futuro,
until such time as the debtor conpleted paynments under the plan
At the conpletion of the plan, however, Debtor was entitled to her
di scharge and I RS could not receive any nore funds.



Li ke Friauf, Debtors' first amended plan provides for ful
paynment of the IRS priority claim As such, once the IRS filed
its proof of claim it becane entitled to be paid on a priority
basis, in futuro, until the Debtors conplete the paynments under the
plan in approximately two years. The only difference is that,
unli ke the Friauf decision, the IRS filed its claimwth
significantly less delay. Therefore, Debtors have anple
opportunity to fully pay the IRS claimon a priority basis before
conpl etion of their five-year plan

ACCORDI N&Y, IT IS HEREBY ORDERED THAT:

1. The Debtors' nmotion to nodify their plan is granted to
reduce Debtors' paynents from $225 to $125 per nonth;

2. The Debtors' nmotion to nodify the plan to include
Par agraph 5 i s deni ed; and

3. The IRS shall be entitled to full paynent of its priority
claim in futuro, on a priority basis.

Nancy C. Dreher
United States Bankruptcy Judge



