UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re: Chapter 11 Case
Brutger Equities, Inc., BKY Case No. 3-90-5937
f/ k/a Brutger Conpanies,
Inc., itself and as VEMORANDUM ORDER

successor by nerger to
Brut ger Conpanies, Inc., et al

Debt or .

This matter cane before the Court June 6, 1991 on notion by
the Debtor to reject as an executory contract its pre-petition
agreement with Chy Mtel, Ltd. Christopher A Elliott appeared for
the Debtor. Ronald J. WAl sh appeared for Chy Mdtel, Ltd. This is
a core proceedi ng under 28 U S.C. Sections 1334 and 157(a) and
Local Rule 103(b). The Court has jurisdiction to determne this
matter under 28 U S.C. Section 157(b)(2)(0O. The Court, having
recei ved and reviewed witten argunments, having heard ora
argunents, and now being fully advised in the matter, makes this
ORDER pursuant to the Federal and Local Rul es of Bankruptcy
Pr ocedure.

l.
FACTS

The subject of this disputed notion is a pre-petition
agreement entitled "Contract for Deed" executed November 30, 1988
bet ween Brutger Conpanies, Inc. (now Brutger Equities, Inc. -
"Brutger") and Chy Mtel, Ltd. ("Chy").(1) Under the agreenent, Chy
i ntends to purchase Woning property known as the Cheyenne Days I|nn
Motel fromBrutger for a total purchase price of $2,677,700. On
that date, Burtger received $145,6000 as a downpaynent, and agreed
to accept an additional downpaynment in the principal anmount of
$255, 000, plus agreed-upon interest, in two installments of $55, 000
due January 1, 1989, and $200, 000 due Novenber 30, 1989. |n order
to enabl e Brutger to make nonthly paynents against a "First
Mort gage"” and a "Land Mortgage", acknow edged to be liens on the
property, Chy nmust pay $1, 693, 657.55 of the purchase price in
monthly installnments of $16,970.07, and $224,866.70 in nonthly
instal |l nents of $2,212.66. Under C ause No. 28 of the agreenent,
Chy's interest is subordinated to the interests of the nortgagees.

Footnote 1

Brutger also submitted as an exhibit to its notion an agree-
ment between it as Qperator and Chy Mdtel, Ltd. as Omer for man-
genent of the Cheyenne Days Inn. The Agreenent, however, was not
executed by a representataive of Chy Mtel Ltd., and therefore
was not considered in reaching this decision

End Foot note

Chy nmust pay the $359,175.75 of the purchase price in nonthly
instal |l nents of $3,500, and prepay this portion of its debt to

Brutger "fromand to the extent of the first $100, 000 of Net QOperat-

i ng I ncome” generated, beginning with fiscal year 1989. The agreenent



contains a fornmula governing Chy's paynent to Brutger to the extent net
operating incone exceeds $100,00. Additional terms govern Chy's obli-
gations regardi ng i nsurance, Brutger's managenent of the property,
continued operation under its Days Inn franchi se, taxes, escrow,
property mai ntenance, etc.

first and land nortgages from funds received from Chy, to fund any
"Qperating Cash Flow Deficits" until a nmaxi nrum anount of $200, 000

is funded, or until Novenber 30, 1992. Brutger also agrees to a
"hol d harm ess" clause to protect Ronald L. Kopeska ("Kopeska"),

Chy's President, in connection with future action by Days |Inns of
America Franchising, Inc., the franchisor. The agreenent includes
addi ti onal provisions regarding renedies on default, and ot her
standard cl auses, such as requirements for nodifications, etc.

Brutger also entered into a second agreenent with both Chy and
Kopeska under which it guaranteed a $100,000 | oan from Security
Fi nanci al Bank & Savings, F.S.B. ("Lender"), the proceeds of which
were used to fund Chy's purchase of the Cheyenne Days Inn. Under
the terms of this agreenment, Chy is obligated to repay Brutger
shoul d Brutger be required to fulfill its guarantee to Lender
Kopeska personal |y guaranteed repaynment of Chy's obligation to
Brutger. According to the parties, Lender demanded, and Brutger
paid, in accordance with its guarantee. No evidence was submtted
concerni ng anounts recovered by Brutger fromeither Chy or Kopeska.

Brutger argues that its agreement with Chy shoul d be
interpreted under the laws of Wom ng as an executory contract,
whi ch Brutger seeks to reject under 11 U S.C. Section 365. Brutger
argues that the appropriate test to use in determ ning whether the
agreement should be rejected is the business judgnent test.
Applying that test, Brutger argues that continuing to neet its
obligations under the agreenent both hanmpers Brutger's
reorgani zati on effort, and depletes, rather than enhances, its
bankruptcy estate.

Chy argues that even if the agreenent nmight be construed as an
executory contract which Brutger mght otherwi se be entitled to
reject under 11 U S.C. Section 365, Chy's obligations to Brutger
under the contract confer substantial benefit to the bankruptcy
estate. Furthernore, Chy asserts that the burdensone property
test, rather than the business judgnent test should be applied in
reaching a decision regarding Brutger's right to reject the
contract. Chy's position is that if Brutger wishes to termnate
the agreenent, it should be limted to the renedies provided in the
agreement itself, nanely, its cancellation in accordance wth
applicable state | aw.

.
| SSUES

1. Is the agreement between Brutger and Chy an executory
contract under the applicable state | aw?

2. Has Brutger shown that rejection of the contract is in the
best interest of the bankruptcy estate?

M.
DI SCUSSI ON

1. Executory contract. 11 U S.C. Section 365(a) (12) permts a
debtor the expedient alternative of term nating pre-petition
contracts by notion in bankruptcy court, rather than requiring it
to commence litigation outside bankruptcy. Such a renedy prevents
the estate from being depleted, and the debtor's attention
diverted, by time-consum ng and often expensive litigation outside
t he bankruptcy process, while the debtor attenpts to reorganize its
financial affairs in bankruptcy. |In order for the debtor to take
advant age of this renedy in bankruptcy, however, the bankruptcy



court must find the contract the debtor seeks to termnate is an
executory contract.

Footnote 2

11 U.S.C Section 365(a) reads in pertinent part: "...the trustee,
subject to the court's approval, may assume or refect any executory
contraact or unexpired | ease of the debtor...."
End Footnote

Item 17 on page 7 of the agreenment between Brutger and Chy
reads as foll ows:

"...Controlling Law. This Agreenment has been nade under the

laws of the State of M nnesota and such laws will control its

interpretations except insofar as Womnm ng | aw shall apply with
respect to matters of real property law ..."
The plain | anguage of the pre-petition agreenent between the
parties clearly intended that M nnesota |law was to govern their
respective rights and responsibilities under it. Wthout
addi ti onal evidence, even assum ng the Court could consider such
evidence in view of the clear |anguage in the agreenent, Brutger is
not entitled to a presunption that on Novenber 30, 1988,
approxi mately two years pre-petition, the application of Wom ng
law in item 17 was intended by the parties to control the issue of
whet her their agreenment is an executory contract. It is nore
likely that in 1988 the parties intended the reference to Womn ng
law to be nothing nore than an acknowl edgenment that necessary acts
pertaining to the real estate itself must be perfornmed in
accordance with Wom ng real estate | aw because the real estate is
| ocat ed there.

In this jurisdiction, contracts for deed are not executory
contracts for purposes of rejection under 11 U S.C. Section 365(a).
In re Adol phsen, 38 B.R 776, 778 (Bankr. D.Mnn. 1983) aff'd 38
B.R 780 (D.Mnn. 1983). And see Heartline Farns v. Daly, CV No.
90-L-236 (D.Neb. Sept. 24, 1990) (W 299281). Neither the fact
that this contract for deed provided for the vendor to nmanage the
commer ci al property sold under a separate agreement, nor the
various financial adjustnment provisions calling for the vendor to
finance certain deficits make the contract for deed executory. The
agreement is basically a | ending device. Accordingly, Brutger is
not entitled to reject its agreement with Chy as an executory
contract by notion in Bankruptcy Court.

2. Burdensone property or business judgnment test. Even if
this contract for deed were an executory contract, its rejection
woul d not be justified on the present record. The parties
acknow edge that there appears to be no controlling caselaw in this
jurisdiction concerning the application of the burdensome property
test versus the business judgnent test under the circunstances of
thi s case.

Chy urges the Court to apply the burdensone property test as
appropriate where, as here, the vendee under a contract is likely
to be harnmed if the debtor rejects the contract. The burdensone
property test requires the debtor to show that its continued
performance under the contract will generate an actual loss to the
estate. In re Huff, 81 B.R 531, 537 (Bankr. D.Mnn. 1988). And
see In re Stable Mews Assoc., 41 B.R 594, 596 (Bankr. S.D.N.Y.
1984) and cases cited therein. 1In this case, according to Chy,
based upon Brutger's estimate of the property's value, its right to
paynment under the contract for deed will produce a substantial
benefit to the estate. Furthernore, Chy represents that it is
willing to rel ease Brutger fromits managenent responsibilities



under the separate managenent agreenent. Chy asserts that even if
application of the nore flexible business judgnent test is
appropriate under the circunstances of this case, the debtor should
not be permtted to finance its reorganization by inposing its
costs upon a non-debtor vendee. In re Booth, 19 B.R 53, 57
(Bankr. D.Utah 1982).

Brut ger argues that the business judgnment test should be
applied. That test requires only that the debtor show t hat
rejection is likely to benefit the bankruptcy estate. See In re
Rat h Packing, 36 B.R 979, 990 (Bankr. N. D.lowa 1984). And see
N.L.RB. v. Bildisco & Bildisco (In re Bildisco), 465 U S. 513
(1984) - business judgnment test "traditional" when considering
rejection of pre-petition executory contract. Brutger maintains
that it has denonstrated the contract will not only not be of
benefit to the bankruptcy estate, but that conpliance with the
agreement will hanper its effort to reorganize. Accordingly, it
has met its burden under the proper test, and its notion to reject
shoul d be granted.

In each of the cases discussing the application of the
busi ness judgnent test, the deciding Court had substantial evidence
before it to assist in reaching its decision. Here, the Court has
only Brutger's concl usion based upon the terns of its agreenent
with Chy that its burdens under the Agreenment substantially
outwei gh the potential benefit to the estate from performance under
the agreenent. No evidence is in the record concerni ng how nmuch of
the operating deficit guarantee has been paid out by Brutger; no
evi dence was presented concerning Chy's inability to performin
accordance with the ternms of the contract for deed; and, Brutger's
own val uation of the property contradicts its conclusion that the
val ue of paynents to be received under the contract is less than
the value to the estate of rejecting the contract. Furthernore,
since Chy's interest in the property is subordinated to the
interests of the first and |l and nortgagees, it is not clear that
rejection of the contract will confer a benefit to the unsecured
creditors of this estate. Courts recognize that benefit to the
unsecured creditors may justify permitting the debtor to reject a
contract. Booth, 19 B.R at 58. Stable Mews, 41 B.R at 596. 1In
this case, however, benefit to unsecured creditors fromrejection
of the contract has not been shown. Furthernore, rejection may
entitle Chy to danages which will add to already existing clains
agai nst the estate.

Because it is unclear that Brutger's burdens under the
agreement outweigh its potential benefit fromrejection, it is not
entitled to reject the agreenent applying the business judgnent
test.

NOW THEREFORE, | T | S ORDERED

Brutger Equities' notion to reject its agreenent with Chy
Mot el is hereby denied.

Dat ed:

Dennis D. O Brien
U. S. Bankruptcy Judge



