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UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In Re: CHAPTER 7
Franklin P. Bronk, Bky. 3-92-3097

Debt or s.

Town and Country State Bank of Wnona, ADV. 3-92-253
Plaintiff,

VS. CRDER

Franklin P. Bronk,
Def endant .

This matter is before the Court on action by Town and
Country State Bank objecting to dischargeability of Debtor Franklin
Bronk's debts to the Bank under 11 U S . C. Section 523, or, in the
alternative, to bar his discharge under 11 U S.C. Section 727.
Appearances are as noted in the record. Trial was held on June 28,
1993, and the Court, having heard and recei ved evidence and
argunents of the parties, and being fully advised in the matter
now makes this order pursuant to the federal and |ocal Rules of
Bankr upt cy Procedure.

This dispute involves two debts owed by the Debtor to Town and
Country State Bank. One was incurred in connection with a vea
operation, and the other with a calf starter note. The Bank seeks
j udgrment of nondi schargeability for both debts, based on w ongful
conversion of its collateral regarding the veal obligation and
fraudul ent m srepresentation regarding the beef starter cal ves.

Al ternatively, the Bank seeks denial of the general discharge for
failure to keep adequate records and satisfactorily explain |oss of
assets.

Def endant Franklin Bronk established a financial relationship
with Town and Country Bank in 1987 in connection with his purchase
and operation of a farmknown as the Cedar Valley operation. (FN1)

Bank financed the raising of veal calves on the farm A checking
account was established at the Bank through which | oans were
di spersed and expended. Between M. Bronk's purchase of the farm



failure

in 1987, and Decenber 1989, six batches of veal were raised by him
at Cedar Valley and financed through the Bank. The |ast batch
resulted in a shortfall to the Bank in the amount of $23,448, which
Town and Country clai ns was caused by fraudul ent conversi on of
proceeds of its collateral, the veal calves. The Bank seeks

j udgnment of nondi schargeability pursuant to 11 U S. C

Section 523(a)(6).(FN2)

In addition to the veal operation, M. Bronk utilized the Bank
to obtain financing for what he represented was to be a linmted
beef starter calf operation at Cedar Valley in April of 1989. The
Bank | ent M. Bronk $10,020 on April 10, 1989, to purchase 50
starter calves that he was to raise for beef. The Bank clains that
M. Bronk m srepresented the purpose of the |oan, did not purchase
the starter calves, but used the funds for other general purposes.
The note was subsequently renewed in April 1990, but was never paid
and remai ns outstandi ng. The Bank seeks judgnent of
nondi schargeability pursuant to 11 U. S.C. Section 523(a)(2)(A) (FN3)

M. Bronk deni es any w ongdoi ng regardi ng either the veal or

starter calf obligations. He clains that the shortfall in the |ast
veal batch was the result of catastrophic |osses due to death of
animals through illness. Regarding the beef starter calves, M.

Bronk clains that the 50 cal ves were purchased but that they, too,
were lost in the veal operation, when used to replace dying vea
calves in an attenpt to sal vage that operation

The Bank's 11 U . S.C. Section 727 claimis made pursuant to 11
U S.C Section 727(a)(3)(FN4) for failure of M. Bronk to naintain
adequate records; and, 11 U S. C. Section 727(a)(5)(FN5) for his

to satisfactorily explain the oss of his assets. M. Bronk has
produced little docunentation regarding either operation, and none
fromwhi ch accurate reconciliations can be objectively made,
according to the Bank.

A. THE VEAL OPERATI ON.
1. Prima Faci e Conversion of Bank's Collateral.

Rai si ng veal involves the purchase of young cal ves and housi ng
them i ndoors for approximtely 15 weeks, after which they are sold
for slaughter. During the housing period the calves are fed a
liquid diet and kept in crates to mnimze their novenent and
assure tenderness. M. Bronk used a barn on the Cedar Valley farm
to house the animals and raised capacity batches, or 265 cal ves per
batch. Town and Country State Bank financed six batches of vea
calves raised by him beginning in 1987 and ending with the | ast
batch in late spring 1989. A checking account was set up at the
Bank for deposit of |oan disbursenments and expenditures in
connection with operations at the Cedar Valley farm (FN6) Fi nancing
for the batches at Cedar Valley involved up to $100, 000 per batch

The first four batches were financed, raised and paid for in



the ordi nary course. Typically, the Bank woul d advance funds for
t he purchase and care of the aninmals, including feed and nedi ci ne.
The batches would be raised and sold in two sets, and, upon each
sale M. Bronk would turn over the check received to the Bank
toward paynent of the indebtedness.

Unusual occurrences began with the fifth batch. A nunber of
viruses infected the batch, resulting in the death of approxi mately
50 calves and a financial |oss fromthat operation of between
$5, 000 and $16,000. (FN7) The fifth batch was raised and sold between
Novenmber 1988 and April 1989. On May 26, 1989, the Bank conmtted
to finance a sixth batch, which would include total advances of
$95, 000.

The sixth batch was raised and sold fromthe end of My
t hrough Novenber of 1989. The first advance for the batch was nade
by the Bank on May 26 in the amount of $35,020, which was to be
used to purchase of veal calves and feed. However, M. Bronk used
$16, 382 of the advance to cover his check on the Town and Country
account issued to the Bank on the sane day in paynent of the
bal ance owing on the fifth batch. Subsequent advances were made on
the followi ng dates for the purposes stated:

June 6, $25,000 to purchase cal ves;

June 28, $15,000 to purchase feed;

August 1, $10,000 to purchase feed and
veterinary supplies;

Sept enber 11, $10,000 to purchase feed.

The first sale was made on October 30, netting M. Bronk $58, 867. 15
for 120 calves. The proceeds were paid to the Bank on Novenber 1
at which time M. Bronk infornmed the Bank that the remaining cal ves
woul d be sold approximately three weeks thereafter. Bal ance ow ng
the Bank after application of the first paynment was $39, 364. 81. (FNB)

By Decenber 14, the Bank had contacted M. Bronk several tinmes
regarding final paynment for the sixth batch. On that day, M.
Bronk informed the Bank for the first time that he had experienced
catastrophic death loss in the batch and that he was unable to pay
any of the principal anobunt owing. On Decenber 28, $17,898.47 was
paid to the Bank from proceeds derived fromsale of the Cedar
Valley farm reducing the obligation to $23,448.96. No paynents
have been nmade since that tine.

2. I nadequate Rebuttal and Nondi schargeability of the Debt.

M. Bronk's claimof catastrophic death loss in the sixth
batch is not sustainable for three reasons. First, his course of
dealing with the Bank during the relevant period is inconsistent
with the claim M. Bronk was in contact with the Bank regularly
during the sixth batch period and never nentioned any |oss unti
after the final paynment was past due.

Second, M. Bronk issued a financial statenment to another
| ender on Novenber 17, 1989, two weeks after the Cctober 30 sal e of
120 cal ves, stating that he still had 102 veal cal ves val ued at
$49, 365, pledged to Town and Country. The statenment was given to
Eastwood Bank in connection with the financing of operations at the
St ockt on Farm



Third, M. Bronk produced no records that would tend to
substantiate the I oss clainmed, while the records relied upon by him
create negative inferences. M. Bronk clains to have lost 200 to
247 calves to fatal illness in raising the sixth batch.(FN9) He
produced no veterinary records, no rendering records, and no
per suasi ve credi ble testinmony of any disinterested persons that
woul d tend to support his claim(FNLO)

The bank account records that M. Bronk produced create
negative inferences regarding his claim The advances for the
sixth batch were all disbursed through the Town and Country
account. M. Bronk was able to produce cancelled checks fromthat
account showi ng the purchase of only 181 of the 265 cal ves needed
to fill out the sixth batch.(FN11l) He testified that he |lost or
m spl aced ot her cancell ed checks fromthe account that woul d show
t he purchase of additional calves, but offered no expl anati on why
he did not obtain copies of the m ssing checks fromthe records
regul arly mai ntai ned at the Bank concerning the account.

Furthernore, Town and Country bank statenents produced for the
period reveal two unusually | arge expenditures, totalling $36, 000,
that were not explained or accounted for.(FN12) The ampounts of these
checks do not fit the pattern of accounted-for purchases of calves,
feed or nedicine, but exceed individual accounted-for purchases by
three to four times. Wen added to the $16, 382 of advances used to
pay off the balance owing for the fifth batch, $52,382 appears to
have been used for purposes unrelated to the sixth batch vea
operation. A fair inference fromthe bank statenents offered by
M. Bronk is that a substantial nunber of veal calves needed to
fill the sixth batch were never purchased, and the funds advanced
by the bank for that purpose were diverted to unauthorized

uses. ( FN13)

The evidence submtted by M. Bronk is insufficient to rebut
the Bank's prinma facie case that he wongfully converted the Bank's
collateral by selling secured veal calves and failing to pay the
proceeds to the Bank. Unauthorized disposition of a secured
party's collateral can constitute willful and malicious injury
under 11 U.S.C. Section 523(a)(6). See: 1In Re Long, 774 F.2d 875
(8th Cr. 1985).

The conversion was willful and malicious in this case. M.
Bronk's actions were intentional; he understood the nature and
significance of secured | ending; and, he understood that his
actions wongfully deprived the Bank of an interest in property
and seriously inpaired its ability to realize on its debt.
Therefore, the debt is nondi schargeabl e.

B. THE STARTER CALF OPERATI ON.

On April 10, 1989, the Bank Ilent M. Bronk $10,020 to purchase
fifty starter calves to be raised as beef cattle at the Cedar
Valley farm The | oan proceeds were deposited into M. Bronk's
Town and Country account. Fromthose funds, $5,000 was i nediately
transferred to the Eastwood Bank. M. Bronk testified that he
subsequently purchased the fifty calves, but that they ultimately
died after he integrated theminto the veal operation at Cedar
Valley to replace his |losses incurred with the sixth batch.

M. Bronk produced no evidence, other than his own testinony,



that he purchased the animals. Bank statenments and cancel |l ed
checks of Town and Country and Eastwood Banks suggest that he did
not purchase the starter calves.(FN14) No disinterested person
testified to ever seeing the aninals at the Cedar Valley Farm (One
witness testified that he did not see starter calves at the farm
during the rel evant period. (FNL5)

Furthernore, M. Bronk's explanation of the fate suffered by
these calves is inconsistent with representati ons he nade to the
Bank during the course of the loan and its extensions. The |oan
was renewed after maturity on April 17, 1990, long after the
rai sing of the sixth batch of veal calves had been concluded. Upon
renewal of the starter calf note, M. Bronk stated to the Bank that
the cal ves had not been sold. He did not nention that they had
been integrated into the previous veal operation and that they had
died. Only in md-1991 did M. Bronk reveal that he did not have
the cattle.

M. Bronk's explanation of the starter calf operation is not
credible. Rather, it appears fromthe evidence, that he did not
purchase the animals, or that they were sold w thout accounting to
the Bank for the proceeds. 1In either case, the debt is
nondi schargeabl e, under 11 U. S.C. Section 523(a)(2)(A) or 11 U S.C
Section 523 (a)(6).

Since both debts to the Bank are nondi schargeabl e under 11
U S.C. Section 523, the Bank's renedy is conplete. No purpose
woul d be served by further consideration of this dispute in the
context of 11 U S.C. Section 727(a)(3) and 11 U. S.C.
Section 727(a)(5). M. Bronk should receive his general 11 U S. C
Section 727 di scharge, excepting therefromthe Bank's debts
pursuant to 11 U S.C. Section 523(a)(2)(A) and 11 U S.C
Section 523(a)(6).

V.

Accordingly, it is hereby ORDERED:

1. Franklin Bronk is entitled to his 11 U S.C. Section 727
general discharge in Bankruptcy Case No. 3-92-3097, which discharge
shall be entered forthwith

2. Franklin P. Bronk's debts to Town and Country State Bank
of Wnona in the total anpunt of $32,965.36, plus interest, are
nondi schar geabl e pursuant to 11 U.S.C. Section 523 (a)(2)(A) and 11
U S.C. Section 523(a)(6) and are not discharged by the general 11
U S.C. Section 727 discharge to be entered in Franklin Bronk's
Bankruptcy Case No. 3-92-3097.

LET JUDGVENT BE ENTERED ACCORDI NGLY.
Dat ed: August 13, 1993. By The Court:
DENNIS. D. O BRI EN
U S. BANKRUPTCY JUDGE

(FN1) Debtor, 58-years old, has been a farmer all his life. The



Cedar Valley farmis only one of several operations that he has
been involved in over the years.
END FN

(FN2) The statute reads:
Section 523. Exceptions to discharge

(a) A discharge under section 727, 1141,
1228(a), 1228(b), or 1328(b) of this title
does not discharge an individual debtor fronmany debt --

(6) for willful and malicious injury by
the debtor to another entity or to the
property of another entity;

END FN

(FN3) The statute reads:
Section 523. Exceptions to discharge

(a) A discharge under section 727, 1141,
1228(a), 1228(b), or 1328(b) of this title
does not discharge an individual debtor from
any debt --

2) for noney, property, services, or an
ext ensi on, renewal, or refinancing of
credit, to the extent obtained by --

(A) false pretenses, a false representation
or actual fraud, other than a statenent
respecting the debtor's or an insider's
financial condition;

END FN

(FN4) The statute reads:
Section727. Discharge

(a) The court shall grant the debtor a
di scharge, unless --

(3) the debtor has conceal ed, destroyed, nutil ated,
falsified, or failed to keep or preserve any
recorded information, including books, docunents,
records, and papers, from which the debtor's
financial condition or business transactions m ght
be ascertained, unless such act or failure to act
was justified under all of the circunmstances of the
case;

END FN

(FN5) The statute reads:

Section 727. Discharge
(a) The court shall grant the debtor a discharge, unless
(5) the debtor has failed to explain
satisfactorily, before determ nati on of denial of



di scharge under this paragraph, any |oss of assets
or deficiency of assets to neet the debtor's
[iabilities;

END FN

(FN6) M. Bronk had another farm ng operation that he conducted

at what is referred to as the Stockton farm which also involved

the raising of veal. Those operations were financed by the

East wood Bank, and a separate account was established for sinmlar

pur poses at that bank in connection with the Stockton operation
END FN

(FN7) The Bank was advi sed of the problemand the loss as it
occurred, and required that M. Bronk furnish an operating
statenment regarding the fifth batch before it conmtted to a sixth
batch. In the statenent, M. Bronk represented the [oss at $5, 000.
Fi nal payment due the Bank at the tine that the statenment was given
was $16,382. M. Bronk used $16,382 fromthe first advance by the
Bank on the sixth batch to pay the balance owing for the fifth one.
END FN

(FN8) The paynment was applied, $3,267.15 to interest and $55, 600
to principal
End FN

(FN9) The nunbers are based on the follow ng cal cul ati on
265 veal calves, full batch

- 120 cal ves sold Cctober 30, 1989
145 cal ves unsol d

+ 50 beef starter cal ves clai ned added and | ost
195 m ni num nunber cal ves cl ai ned | ost
+ 52 cal ves cl ai ned purchased to replenish the

bat ch*
247 maxi mum nunber cal ves cl ai ned | ost

* M. Bronk testified that he purchased 52 additional calves
at the end of the batch period to replenish the batch, and that
those, too, were lost. The Court understands the reference to the
52 calves as additional to the 50 beef starter calves that M.
Bronk clains were integrated into the veal operation.

END FN

(FN10) M. Bronk lost 50 calves during the fifth batch. Not only
do veterinary records verify the loss, but the scope of the

di saster distressed the treating veterinarian to the extent that
she sought counsel and support from her partners. The clainmed |oss
fromthe sixth batch is four to five tinmes nore than the loss from
the fifth, yet no veterinary records exist, and no veterinarian
testified, regarding the claim The only testinony offered by M.
Bronk from any disinterested person in support of his claimwas
from Eugene Affeldt, who was a driver at the time for a rendering
conpany that serviced the Cedar Valley farm M. Affeldt's
testinmony was marginally credible as he had little i ndependent
recol l ection of specific visits to the Cedar Valley farmduring the
sumer and fall of 1989 to pick up dead animals. The npbst that can
be gl eaned fromhis testinony is that there was apparently sone

| oss during the period.



END FN

(FN11) The checks, Exhibit B, show a total of 183 cal ves
purchased. However, two were purchased in March and April 1989
and, presumably, were not part of the sixth batch.

END FN

(FN12) One check was issued on May 30, 1989, for $16, 000, and the

ot her on June 16, 1989, for $20,000. No cancelled checks were

produced and no testimony was offered regardi ng these transacti ons.
END FN

(FN13) Although it was contenplated by the parties that M. Bronk
was to use the Town and Country Bank account for the Cedar Valley
farm operation, M. Bronk testified that he purchased sone cal ves
for both the veal operation and the starter calf operation through
an account set up at the Eastwood Bank. That account was to be
used for operations at the Stockton Farm The veal operation at
the Stockton farmrequired 135 cal ves, which M. Bronk testified he
purchased during the period. Total calves necessary for the

St ockt on and Cedar Vall ey operations, including veal and starter
calves, during the sixth batch period was 450. Cancelled checks
subm tted from bot h banks evi denci ng purchases made during the

peri od, show that only 360 cal ves were purchased during the

rel evant period, leaving a shortfall of 90 calves. Excluded from
the cal cul ati on are cancell ed checks offered by M. Bronk

evi denci ng purchases nmade in February, March and April of 1989,
totalling 23 calves. Presumably, those purchases did not relate to
the sixth batch, the funding for which was conmtted in June of

t hat year.

END FN

(FN14) See fn 13.

(FN15) M. Robert Dorbert, who was a feed representative for the
feed conmpany that M. Bronk purchased feed fromfor the vea
calves, testified that he was on the prem ses regularly during the
sixth batch period, and that he did not observe a significant
nunber of cal ves outside the barn at the Cedar Valley farm Beef
starter calves, unlike veal calves, would have been kept outside
t he barn during the sunmer nonths.

END FN



