UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In Re:

Boi |l er House Limted Partnership,
CHAPTER 11
Debt or .
BKY No. 3-96-3648

ADV No. 3-96-255
G aphi c Systens, Inc.
Plaintiff,

VS. CORDER

Boi |l er House Limted Partnership and Wl sh
Conmpani es, Inc.,
Def endant s.

This matter is before the Court on notion of
Plaintiff Gaphic Systens, Inc. requesting a jury
trial and transfer of the adversary proceeding to
federal district court; or, in the alternative,
remand of the proceeding to Hennepin County State
District Court, fromwhich the action was renoved by
Def endant Boil er House. The notion was heard on
Sept enber 23, 1996, and appearances are as noted in
the record at the hearing. Based on the argunents
of counsel, nenoranda, and the file, the Court now
makes this ORDER pursuant to the Federal and Local
Rul es of Bankruptcy Procedure.

l.
FACTS

Graphic Systenms, Inc. entered into | ease
with Boiler House Limited Partnership for space at
the Crown Pl aza Building, prior to bankruptcy. The
| ease has been amended four tinmes. Wl sh Conpanies,
Inc. was hired as the managenment conpany for the
property in the summer of 1995. Disputes arose
bet ween G aphic Systens and Boil er House surrounding
the | ease and the property. On May 3, 1996, G aphic
Systens brought this suit in Hennepin County
district court against both Boil er House and Wl sh
Conmpani es. (1F) "The cl ai ns included breach of |ease,
breach of a duty to reduce costs, prom ssory
est opped (sic), breach of an inplied covenant of
good faith and fair dealing, and breach of inplied
covenant of quiet enjoyment and use."™ Notice of
Motion and Motion for Jury Trial and Request for
Renoval , August 23, 1996 at 2. The Def endant,

Boi | er House, asserted a counterclaim "alleging
that Plaintiff breached the terns of the |ease
agreement by failing and refusing to pay rent
pursuant to the ternms of the | ease agreenent and



ot herwi se vacating the prem ses wi thout securing a
sui tabl e subtenant."” Defendant's Menorandumin
Response to Plaintiff's Mdtion for Jury Trial and
Request for Renoval, Septenber 19, 1996 at 2.

On June 28, 1996, Boiler House filed a petition
for relief under 11 U.S. C. Chapter 11. On July 24,
1996, the Defendant Debtor renoved the Hennepin
County litigation to Federal Bankruptcy Court. The
Plaintiff has since made four separate denmands for
jury trial; and, seeks transfer of the proceedi ng
under Local Rule of Bankruptcy Procedure Rule 204.
The parties agreed at the hearing on this notion
that Graphic Systens is entitled to a jury trial if
a tinely demand has been nade. The Def endant Debt or
argues, however, that the demands were all untinely,
and requests that the notion be denied.

.
DI SCUSSI ON

A) JURY TRI AL

1) Issue Triable By a Jury

A trustee's action for prepetition breach of a
| ease is an action at law for which the other party
is ordinarily entitled to trial by jury. See:
G anfinanciera, S.A v. Nordberg, 492 U S. 33, 109
S. . 2782 (1989); and, Beard v. Braunstein, 914
F.2d 434, 438 (3rd Cr. 1990). However, the right
trial by jury mght be lost if the action is part of
broader clains litigation. Bankruptcy courts are
essentially considered courts of equity, and
bankruptcy clains litigation is equitable in nature.
G anfinanciera, 492 U.S. at 57

VWhen an issue that would normally be triable at
| aw ari ses as part of the process of allowance or
di sal | ownance of clains, the dispute becones triable
in equity. Ganfinanciera, 492 U.S. at 58. Thus,
if a party files a claimin the bankruptcy case, the
party loses the right to trial by jury on any claim
that the estate has against the party, including
what woul d otherwi se be a |l egal action. In that
event, the party is considered to have "wai ved" the
right to jury trial by the filing of the party's
claim See: Lagenkanp v. Culp, 498 U S. 42, 111
S.Ct. 330, 112 L.E 2d 343 (1991); den Eagle Square
Inc. v. First Union National Bank of North Carolina,
132 B.R 106 (Bankr. E.D. Penn. 1991); In re Lion
Country Safari, Inc., 124 B.R 566 (Bankr. C. D. Cal
1991); Light Foundry Associates v. Alter, 112 B.R
134 (Bankr. E.D. Penn. 1990); and In re Beugen, 81
B.R 994 (Bankr. N.D. Cal. 1988).

VWhen the present notion was heard, on Septenber
23, 1996, G aphic Systens had not filed a claimin
the case. The Plaintiff still has not filed a
claim and the tine to file has now expired. (2F) The
Plaintiff was not schedul ed as a creditor by Boiler
House in the bankruptcy case. Failure of G aphic
Systens to tinely file a claimhas resulted in the
Plaintiff's being barred fromparticipation in the
bankruptcy case regarding any claim See: F.RB.P



3003(2) and (3); and, 11 U S.C. sec. 1141. The
Boi | er House counterclai mcan no | onger becone part
of bankruptcy clains litigation, since Gaphic
Systens can no | onger assert its claimagainst the
estate. The only apparent remaining viability of
Graphic Systens' action is its use defensively in
set off or recoupnent against the Boil er House
counterclaim Accordingly, Gaphic Systens retains
the right to trial by jury.

2) Timely Demand For Jury Tria

G aphic Systens demanded trial by jury in
Plaintiff's answer to the counterclaim filed on
August 19, 1996. (3F) Local Rules of Bankruptcy
Procedure Rule 203 provides, in part:

Any party may demand a trial by jury of any

issue triable by a jury by serving on the

other parties a demand therefor in witing

not later than ten days after service of

the I ast pleading directed to such issue.

Boi | er House had served its counterclai mupon

Plaintiff Systens G aphics on May 31, 1996 by mail

F.R B.P. 9027(g) provides, in pertinent part:
[In] a renmoved action in which the
def endant has not answered, the defendant
shal | answer or present the other defenses
or objections avail able under the rul es of
Part VIl within 20 days follow ng the
recei pt through service or otherw se of a
copy of the initial pleading setting forth
the claimfor relief on which the action or
proceeding i s based, or within 20 days
foll owi ng service of sumons on such
initial pleading, or within five days
following the filing of the notice of
renoval , whi chever period is |ongest.

The rule applies to answers to counterclai ns.
Boil er House filed its notice of renmoval on July 24,
1996. The last day for Plaintiff to tinmely respond,
under Rule 9027(g), to Defendant's counterclai mwas
July 29, 1996. Plaintiff did not answer until
August 19, 1996. Defendant argues that failure to
timely answer the counterclai munder Rule 9027(qg),
rendered Plaintiff's jury demand untinely. The
Court does not agree.

Local Rule 203 does not condition the
ef fecti veness of a jury demand on the tineliness of
any pleading. The demand is tinmely made within ten
days after service of the |ast pleading addressing
the issue for which a jury trial is demanded; and,
the demand is tinely, if made in the pleading
itself, regardless of timeliness of the pleading,
unl ess the pleading is stricken. Plaintiff's demand
for jury trial on Defendant's counterclai mwas
timely made when asserted in the answer to the
counterclaim even though the answer itself was
untinmely under F.R B.P. 9027(9).
B) TRANSFER

Local Rul es of Bankruptcy Procedure Rul e 204,



provides, in part:
(a) TRANSFER. On the judge's own
initiative or on notion of a party in
i nterest, the bankruptcy judge shal
transfer to the district court 1) any
proceedi ng i n which the court has
determned that there is a right to trial
by jury of the issues for which a jury
trial has been tinely denanded, and the
parties have not consented to the
bankruptcy judge conducting the jury trial

The adversary proceedi ng nmust be transferred to
district court under the rule because Plaintiff is
entitled to trial by jury; the demand for jury trial
was tinmely made; and, Plaintiff does not consent to
a bankruptcy judge conducting the trial

M.
DI SPOSI T1 ON

Based on the foregoing, it is hereby ORDERED:

Thi s adversary proceedi ng shall be transferred
to the district court, pursuant to Local Rules of
Bankruptcy Procedure Rule 204, for trial by jury.
The clerk shall transfer the file accordingly and
all further proceedings in the matter shall be had
in the district court.

Dat ed: Decenber 3, 1996 By the Court:

Dennis D. O Brien
Chief United States
Bankr upt cy Judge

(1) Welsh Conpanies is no longer part of this
adversary proceeding as it reached a settl enent
with Graphic Systens and filed the stipulation
with this court on Novenber 12, 1996. The
stipul ati on was approved by court order dated
Novenber 20, 1996.

(2) The Notice of Commencenent of The Case set
November 12, 1996, as the last day for
nongovernment creditors to file clains.

(3) Plaintiff nade these other jury trial demands
as well: Request for Jury Trial filed 8/15/96;
Request for Jury Trial filed 8/19/96; and Notice
of Mbtion and Mtion for Jury Trial and Request
for Renoval filed 8/23/96



