UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:

SCOTT ALLEN BENNER and NMARCY
ANN BENNER

Debt ors. BKY 4-93-1651

MEMORANDUM CRDER CONFI RM NG
CHAPTER 13 PLAN

At M nneapolis, Mnnesota, July 28, 1993.

The above-entitled matter came on for hearing before the
undersi gned on the 6th day of My, 1993, on confirmation of the
debtors' chapter 13 plan. Appearances were as follows: Gegory
VWal d for the debtors, and Stephen Creasey for the chapter 13
t rust ee.

STATEMENT OF FACTS

The debtors filed this chapter 13 petition on March 22, 1993.
The debtors propose to pay $210 per nonth into their plan for 60
nonths, resulting in total plan receipts of $12,600. The debtors
plan estimates that the trustee will make paynments on secured
clainms and priority unsecured clains totalling $10,439, and
nonpriority unsecured clainms totalling $23,000. The plan estimates
that nonpriority unsecured claimants will receive 5% of their tota
cl ai ns, or approxi mately $1, 150.

The debtors propose to pay the outstandi ng bal ance of a
student | oan debt to the H gher Education Assistance Foundati on
("HEAF") outside the plan, while curing the arrearages on such | oan
within the plan. The HEAF claimis a nonpriority unsecured claim
in the anpunt of $8,296. The debtors' anended schedul e of expenses
lists the nmonthly payment to HEAF at $80, resulting in a total of
$4,800 paid on the HEAF claimduring the termof the plan. HEAF
woul d therefore receive an ambunt equal to 57%of its claimduring
the plan period. Although neither the trustee nor the debtors have
i ntroduced the pronissory note or any other |oan docunments into the
record, the trustee appears to concede that the termof the HEAF
obligation extends beyond the date final paynment will be nmade under
t he chapter 13 plan.

If the HEAF claimwere included in the nonpriority unsecured
class, the total amount of nonpriority unsecured clainms to be paid
under the plan would rise to $31,296 ($23,000 + $8,296). The tota
anmount distributed to such class under the plan would rise to
$5, 950 (%1, 150 + $4,800). Thus, the nonpriority unsecured class
woul d be paid 19% of the anount of its clains.

The chapter 13 trustee objects to the debtors' plan asserting
that by excl uding HEAF fromthe nonpriority unsecured class the
designation of the class unfairly discrimnates against such cl ass
in violation of 11 U.S.C Section 1322(b)(1). The debtors respond
that while the designation discrimnates agai nst such cl ass, such



discrimnation is not unfair because it is expressly authorized by
11 U S.C. Section 1322(b)(5).

DI SCUSSI ON

Section 1322(b) (1) of the Bankruptcy Code provides that a
chapter 13 plan may:

designate a class or classes of unsecured
clains, . . . but may not discrimnate
unfairly against any class so desi gnat ed.

11 U.S.C. Section 1322(b)(1). Section 1322(b)(5) provides that a
pl an may:

provide for the curing of any default within a
reasonabl e ti me and nai nt enance of paynents
whil e the case is pending on any unsecured
claimor secured claimon which the |ast
paynment is due after the date on which the
final paynment under the plan is due.

11 U.S. C. Section 1322(b)(5). Typically, section 1322(b)(5) is
used by chapter 13 debtors to maintain nortgage paynments or other

| ong-term secured debt while curing the arrearages under the plan
See, e.g., Inre Bradley, 109 B.R 182, 183 (Bankr. E.D. Va. 1990).
However, by its express ternms section 1322(b)(5) also applies to

| ong-term unsecured debt. Such debt is rare in chapter 13 cases,
except for student |oan obligations and obligations arising from
marital dissolutions.

The trustee asserts that the designation of the nonpriority
unsecured class unfairly discrimnates agai nst such class by
excl udi ng the HEAF cl ai mand paying the class nenbers [ ess than
they would receive if the HEAF claimwere included in the class and
paid its pro rata share. The debtors argue that their exclusion of
the HEAF claimfromthe nonpriority unsecured cl ass does not
unfairly discrimnate agai nst such cl ass, because such treatnent is
expressly authorized by section 1322(b)(5).

The issue raised by the trustee's objection in this case has
been addressed by several courts, each of which holds that section
1322(b)(5) allows a debtor to treat |ong-term student |oan debt in
the manner the debtors propose to treat the HEAF debt in the
present case. In In re Dodds, 140 B.R 542 (Bankr. D. Mnt. 1992),
the debtors proposed to pay their student |oan creditor in ful
out side the plan according to the terns of the | oan, while paying
the remai ning nonpriority unsecured creditors 79% of their clains
t hrough the plan. The court concluded that the plan was not
unfairly discrimnatory because the treatnent of the student | oan
debt satisfied the requirenments of section 1322(b)(5).

InInre Saulter, 133 B.R 148 (Bankr. WD. M. 1991), the
debtor classified her student loan in a class separate fromthe
remai ni ng nonpriority unsecured creditors. The plan proposed to
pay the student | oan creditors 100% of their clains, while the
remai ni ng nonpriority unsecured creditors would only receive 10%
The plan was originally confirnmed, but upon reconsideration the
court withdrew its confirmation of the debtors plan, finding it to
be unfairly discrimnatory in violation of section 1322(b)(5).



However, the court stated in dicta that since the final paynents on
the student | oan obligations fell due after conpletion of the plan
peri od, the student |oan debt could be treated as | ong-term debt
under section 1322(b)(5) wi thout running afoul of section
1322(b)(1). Saulter, 133 B.R at 150.

Simlarly, inIn re Christophe, 151 B.R 475 (Bankr. N.D. II1I.
1993), the debtor separately classified her student |oan debt and
proposed to pay 100% of such debt while the remaining nonpriority
unsecured creditors received only 32%of their claims. Gven the
limted record before it, the court found the plan to be unfairly
discrimnatory in favor of the student |oan creditor because the
debtor's legitimate interest in paying the nondi schargeabl e
obligation did not justify the degree of discrimnation. The court
stated in dicta that a debtor's interest in remaining current on
nondi schar geabl e student | oan obligations is a reasonabl e basis for
discrimnation, and if the final paynment on a student |oan is due
after conpletion of the chapter 13 plan, then such a student |oan
could be treated according to section 1322(b)(5) w thout violating
section 1322(b)(1). Christophe, 151 B.R at 480.

By its express terns, section 1322(b)(5) applies to both
secured and unsecured debt. Long-term student |oan obligations
wi th paynent terns that extend beyond conpletion of the plan fal
squarely within the anmbit of section 1322(b)(5). Since student
| oan debt and marital dissolution obligations are the only
significant type of |long-termdebt carried by chapter 13 debtors,
section 1322(b)(5) would be rendered largely ineffective with
respect to unsecured debt if student |oans could not be treated
t hereunder solely because the creditor would receive better
treatment than other nonpriority unsecured creditors. | conclude
therefore, that student |oan debt which is properly treated outside
the plan in accordance with section 1322(b)(5), does not result in
unfair discrimnation in violation of section 1322(b)(1).

This result is in accord with the Eighth Crcuit Court of
Appeal s' test for unfairly discrimnatory class designations set
forth in Mckelson v. Leser (In re Leser), 939 F.2d 669 (8th Cr.
1991). Under Leser, a court mnust deternine

(1) whether the discrimnation has a
reasonabl e basis;

(2) whether the debtor can carry out a
pl an wi thout the discrimnation

(3) whether the discrimnation is
proposed in good faith; and

(4) whether the degree of discrimnation
is directly related to the basis or rationale
for the discrimnation.

Leser, 939 F.2d at 672. Although the four-part test enunciated in
Leser has been criticized, it is the lawin this Crcuit and | am
bound thereby. See Brown, 152 B.R at 135-37 (citing several other
cases that criticize the four-part test).

Excl udi ng HEAF fromthe nonpriority unsecured class and payi ng
it outside the plan according to the ternms of the prom ssory note



meets the four-part Leser test in this case. First, the basis for
the discrimnatory treatnent is that the HEAF claimis

nondi schar geabl e, and the debtor wi shes to energe fromchapter 13
wi t hout bei ng burdened by such debt. |If the HEAF claimwere
included in the nonpriority unsecured class, the debtors would only
satisfy 19% of the nondi schargeabl e HEAF cl ai m during the plan
peri od and woul d energe fromchapter 13 still ow ng 81% of such
claim or approximately $6,720. The debtors' fresh start will
therefore be inpaired if the HEAF claimis classified with the
other nonpriority unsecured creditors. A debtor's interest in
receiving a fresh start and enmergi ng from chapter 13 unencunbered
by substantial nondi schargeabl e debt can be a reasonable basis for
discrimnatory classification. In re Wittaker, 113 B.R 531, 534
(Bankr. D. Mnn. 1990); see also Leser, 939 F.2d at 672 (citing In
re Davidson, 72 B.R 384, 387 (Bankr. D. Colo. 1987)); Christophe,
151 B.R at 478-79.

Second, these debtors could not obtain a fresh start through
a chapter 13 plan absent treatnent of the HEAF debt outside the
plan. The debtors could not separately classify the HEAF cl ai m and
provide it with special treatnment since such treatnment woul d
clearly violate section 1322(b)(1). See In re Scheiber, 129 B.R
604, 606-07 (Bankr. D. Mnn. 1991). The debtors may actually be
able to carry out a chapter 13 plan by classifying the HEAF cl ai m
along with the remaining nonpriority unsecured clains, but if they
did so they would energe from chapter 13 owi ng substanti al
arrearages to HEAF since the HEAF claimis nondi schargeable. The
debtors woul d essentially enmerge fromchapter 13 only to have a
judgrment entered against themfor failure to remain current to
HEAF. While such a plan is possible, it nmakes no sense to hold
that the four-part test of Leser is not net solely because the
debtors can carry out a plan that would essentially deny themtheir
fresh start.

Third, the discrimnation is proposed in good faith. By
maki ng student | oan obligations nondi schargeabl e, Congress has nade
it clear that such debt should be paid in full. The debtors are
sinmply seeking to use their best efforts to repay HEAF and their
other creditors and still enmerge from Chapter 13 wi thout
substantial debt burden.

Fourth, the degree of discrimnation is directly related to
the debtor's legitinmate interest in a fresh start. Although the
debtors' plan deprives the nonpriority unsecured class an
additional 14%of its total clains, the debtors would be saddl ed
with approxi mately $6, 720 of nondi schargeabl e debt if they
classified HEAF with the other nonpriority unsecured creditors.

Such an extreme inpairnent of the debtors' fresh start justifies
depriving the nonpriority unsecured creditors of the additional 14%
di stribution they would receive without the discrimnatory
classification.

My decision today is consistent with Judge Kressel's decision
inln re Scheiber, 129 B.R 604 (Bankr. D. Mnn. 1991). In
Schei ber, the plan placed a student |oan creditor in a class
separate fromthe remaining nonpriority unsecured creditors, and
proposed to pay the student |oan debt in full during the term of
the plan while the nonpriority unsecured class would receive only
3.5%of its claims. The debtors argued that absent such
classification they woul d be deprived of their fresh start because



t hey woul d be saddl ed with the remaini ng nondi schargeabl e st udent
| oan debt after conpletion of their plan. Notwi thstanding such
argunent, Judge Kressel found the plan to be unfairly

di scrimnatory, concluding that the best interests of the debtor
shoul d not be determ native in deciding whether a discrimnnatory
plan is unfair. Scheiber, 129 B.R at 606.

The present case differs from Schei ber because the debtors
have provided for paynent of the student |oan obligation outside
the plan, rather than separately classifying the debt within the
plan. While the debtors herein arguably obtain the sane benefit
t hat Judge Kressel denied the debtors in Scheiber, the debtors
means of doing so in the present case is expressly sanctioned by
t he Bankruptcy Code. Cearly the debtors' best interests should
not be determ native of whether a classification is unfair.
However, where the Bankruptcy Code gives the debtors the option of
treating long-termdebt in a certain manner if such treatnment is in
the debtors' best interests, their election to do so can hardly be
consi dered unfair.

CONCLUSI ONS

The debtors' exclusion of the HEAF claimfromthe nonpriority
unsecured class is not unfairly discrimnatory agai nst the nenbers
of such cl ass because section 1322(b)(5) expressly provides for
such treatnent. Furthernore, the debtors' treatnment of the HEAF
claimis fair under the four-part test prescribed by the Eighth
Circuit Court of Appeals in Leser

ACCORDI NAY, IT IS HEREBY ORDERED: The chapter 13 trustee's
objection to confirmation of the debtors' chapter 13 plan is
OVERRULED, and such plan is CONFI RVED.

Nancy C. Dreher
United States Bankruptcy Judge



