UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
ORDER DENYI NG CONFI RVATI ON
Kat hl een M Bel den, AND DI SM SSI NG CASE

Debt or . BKY 4-92-1615

At M nneapolis, Mnnesota, Septenber 16, 1992.

This case came on for hearing on confirmation of the
debtor's chapter 13 plan and Northern States Power Conpany's notion
to dismss her case. Jeffrey S. Ronbeck appeared on behalf of the
debt or and Kat herine A. Constantine and Heat her Brown Thayer
appeared on behalf of NSP. This court has jurisdiction pursuant to
28 U S.C. Sections 157 and 1334 and Local Rule 201. These are core
proceedi ng under Section 157(b)(2)(A) and (L). Based on the
menor anda, argunents of counsel and the file in this case, | make
the foll owi ng nenorandum order

FACTUAL BACKGRCOUND

The debtor filed her present chapter 13 case on March 2,
1992. She filed her schedules, lists, other required fornms and her
pl an on March 17, 1992. NSP objected to confirmation of the
debtor's plan

NSP al so noved to dismss the debtor's case and to
prohi bit the debtor fromfiling another bankruptcy case for five
years. NSP al so requested the court to sanction the debtor's
attorney under Fed. R Bankr. P. 9011(a) for signing the debtor's
petition. The trustee and the United States Trustee support NSP' s
noti on.

The debtor has a long history of bankruptcy cases. In
fact, the debtor may fairly be called a bankruptcy addict, using
bankruptcy, not as prescribed to obtain a fresh start, but rather
abuses it to obtain tenporary escape fromthe reality of her
financi al probl ens.

1978 STRAI GHT BANKRUPTCY CASE

The debtor's financial difficulties began as early as
1978. On July 18, 1978, the she filed a strai ght bankruptcy case
under the Bankruptcy Act, the equivalent of a nodern chapter 7
case. The debtor's(1l) statenment of affairs indicates that she earned
$3,545.00 in 1976 but that she earned no incone in 1977. It
appears the debtor's only child was born in 1977 and that she was
di vorced that year. There is no indication that the debtor
recei ved child support.

Footnote 1

The proper nonencl ature under the Act was "bankrupt."
However, for consistency | will refer to her as the debtor
t hr oughout .
End Foot note

At the time the debtor filed her straight bankruptcy,
three creditors had al ready obtained judgnments agai nst her. The
debtor's schedul es reveal that she had no priority creditors but
that she had one secured debt of $496.00 secured by a color T.V.

The debtor's unsecured debts totalled $5,104.48. The



unsecur ed debts consisted of $1,543.00 for clothes, $2,099.94 for

a car and consuner goods, $188.00 for nedical expenses, $176.54 for
work rel ated expenses, $941.00 for unpaid rent and $156. 00 for

| egal expenses. The debtor clained $3,005.00 in exenpt property
under Mnn. Stat. Section 550.37. The exenpt property consisted of
$2, 000. 00 i n househol d goods and furnishings, $1,000.00 in wearing
apparel and $5.00 in cash.

After the first neeting of creditors, the court ordered
the debtor to turn over to the trustee copies of her state and
federal income tax returns for 1978 and the estate's share of any
refunds. The debtor's discharge was entered Cctober 11, 1978. In
the fall of 1979, the trustee filed a conpl aint seeking an order
requiring the debtor to turn over her 1978 tax returns and 54% of
her 1978 refunds. On Novenber 13, 1979, the court again ordered
the debtor to turn over the appropriate tax returns and refunds to
the trustee. The debtor again failed to turn over her tax returns
and refunds. In the spring of 1980, the trustee filed a conpl ai nt
seeking to have the debtor's discharge waived or vacated. On
June 27, 1980, the court entered an order deem ng the di scharge
wai ved and revoked and vacated the debtor's discharge with a
provision to stay the effectiveness of the order for 30 days to
all ow the debtor to turn over the property. The debtor did not
turn over the tax returns or refunds. The discharge was deened
wai ved and revoked and vacated effective July 27, 1980. Later that
sunmer, the trustee abandoned the estate's share of the refunds and
filed a no asset report.(2) The case was closed on August 27, 1980.

Footnote 2

This is something of a msnomer. Cbviously there were

assets in the case, but after exenption and abandonnent, there were
no assets to be distributed to creditors.

End Foot note

1982 CHAPTER 7 CASE

The debtor filed her second case, a chapter 7 case, on
February 26, 1982. The debtor's statenent of financial affairs
reflected that she earned $10,829.00 in 1980 and $10,987.00 in
1981. There is no indication that the debtor received any child
support. Her schedul es indicated that the debtor had no unsecured
priority creditors and she had one debt of $1,951.84 secured by a
1976 Chevy I npal a.

The debtor's unsecured debts totalled $12,844.47. The
unsecur ed debts consisted of $2,623.00 for clothes, $4,871.50 for
a car and consuner goods, $991.51 for nedical expenses, $102.44 for
work rel ated expenses, $941.00 for unpaid rent, $2,156.00 for |ega
expenses, $1,085.02 for bank services and $74.00 for utility
services. The debtor claimed $2,443.16 in exenpt property under 11
U S.C. Section 522. The exenpt property consisted of $2,000.00 in
househol d goods and furni shings, $243.16 equity in her car and
$400. 00 of funds on deposit.

The trustee filed a report of no asset case. F & M
Marquette National Bank filed a dischargeability conplaint against
the debtor. The bank and the debtor settled the proceeding and the
court ordered that the debtor's debt to the bank in the anount of
$2,630.84 plus costs and interest were non-di schargeable. The
debtor's di scharge was entered on June 25, 1982. The case was
cl osed on August 27, 1982.(3)

Footnote 3
Pursuant to 11 U S.C. Section 523(a) (10) all debts that were or



coul d have been listed or scheduled in the debtor's 1978 case were
not di schar ged.
End Foot note

1983 CHAPTER 13 CASE

On Novenber 10, 1983, the debtor filed her first chapter
13 case.(4) The debtor's chapter 13 statenment reflected that she
earned $15,600.00 in 1982 and that she expected to earn $16, 800. 00
in 1983. The statenment reveals that child support paynents of
$200. 00 per nonth, which were ordered in March of 1978, had not
been paid since August of 1982. The schedules reflected no
unsecured priority creditors and only one secured debt secured by
the Chevy Inpala in the anount of $1, 300. 00.

Footnote 4

By operation of 11 U. S. C. Section 727(a)(7), the debtor was not
eligible for another chapter 7 discharge until six years after she
filed her 1982 case.

End Foot note

The debtor listed $11,849.20 in unsecured debts. They
consi sted of $1,096.34 for clothes, $4,368.22 for consuner goods,
$1,551. 98 for nedical expenses, $326.00 for unpaid rent, $3,867.76
for unsecured personal |oans, $175.00 for |egal expenses and
$463.90 for utility services including $185.64 owed to NSP. The
debtor claimed $1, 665.00 in exenpt property under 11 U. S.C Section
522. The exenpt property consisted of $1,300.00 in househol d good,
furni shings and wearing apparel, $300.00 for her car and $65.00 for
cash and an | RA account.

The debtor's chapter 13 statenent also indicated her
nonthly i ncome was $1,117.00 and her nmonthly expenses were
$1,025.00 | eaving a di sposable income of $92. 00 each nonth. The
debtor's plan provided that she woul d pay the trustee $95.00 per
nonth for five years which would provide $5, 700.00 to pay her
unsecured creditors approximately 39% of their clains.

The debtor's chapter 13 plan was confirmed on January 19,
1984. On Cctober 23, 1984, the chapter 13 trustee noved to di sm ss
the debtor's case for material default in conplying with the plan
At this point, the debtor's |ast paynment had been nmade in April of
1984. The debtor's paynents to the trustee totalled $380. 00,
| eavi ng a delinquency of $570.00. The debtor made a paynent and
the trustee withdrew his notion.

On March 29, 1985, the chapter 13 trustee again noved to
di smss the debtor's case for a material default in conplying with
the plan. The debtor's |ast paynment, $96.00, had been made on
Decenmber 19, 1984, just prior to the hearing on the trustee's
previous notion to dismss. The delinquency in March of 1985
amounted to $1,044.00. An order dismissing the case was entered on
April 18, 1985, but the order provided for a 30 day stay of the
effect of the order. On May 2, 1985, the debtor requested that her
case be voluntarily dism ssed. An order dismssing the case on the
debtor's request was entered May 7, 1985. The case was cl osed on
Sept enber 19, 1985.

1985 CHAPTER 13 CASE

The debtor filed her fourth bankruptcy case, her second
chapter 13 case, on May 24, 1985, 17 days after the court dism ssed
her previous chapter 13 case. The debtor's chapter 13 statenent
i ndi cated that she earned $18, 000.00 in 1984 and that she expected
to earn $18,000.00 in 1985. The statenent reveal ed that the debtor
did not receive any child support. The schedules reflected that



the debtor had no priority creditors, but the debtor had secured
debt totalling $2,045.87. The secured debt consisted of the

$1, 300. 00 debt secured by the Chevy Inpala and a $745. 87 debt
secured by furniture.

The debtor listed a total of $12,562.08 of unsecured
debts. The unsecured debts consisted of $1,270.91 for clothes,
$6, 103. 86 for consumer goods, $1,720.78 for nedical expenses,
$108.90 for unpaid rent, $175.00 for |egal expenses, $2,358.75 for
unsecured | oans and $823.88 for utility services including $79.77
owed to NSP. The debtor claim$1,615.00 in exenpt property under
11 U.S.C. Section 522. The exenpt property consisted of $1,300.00
i n househol d goods, furnishings and wearing apparel, $300.00 for
her car, and $15.00 in cash.

The debtor's chapter 13 statenent indicated that her
nonthly i ncome was $1, 098. 74 and her nonthly expenses were
$1,039.00 | eaving a disposable income of $59. 00 each nonth. The
debtor's plan provided that she would pay the trustee $60. 00 each
nonth for five years which would provide $3,600.00 to pay her
unsecured creditors approximately 24% of their clains.

On August 14, 1985, the trustee noved to dismss the
debtor's case for failure to make the first plan paynment as
required by 11 U S.C. Section 1326(a)(1). The trustee withdrew his
noti on when the debtor nade a paynent. The debtor's plan was
confirnmed on Cctober 3, 1985.

On February 7, 1986, the trustee again noved to dism ss
the debtor's case for material default in conplying with her plan
At this point, the debtor's first and | ast paynent had been nade on
August 20, 1985. The debtor's paynent of $120.00 left a
del i nquency of $420.00. Since the debtor resuned paynents again,
the trustee continued the hearing on his notion to dismss for one
month. In April 1986, the trustee withdrew his notion to dismss
the debtor's case

The trustee filed yet another nmotion to dismss the
debtor's case on June 13, 1986, for failure to conply with her
plan. The debtor's |ast paynent was received on April 10, 1986,
bringing the debtor's plan paynents to a total of $240.00, |eaving
a del i nquency of $540.00. Once again the debtor made paynments so
the trustee continued his notion to dismss for two consecutive
months. Finally, on Septenber 4, 1986, the court granted the
trustee's notion and dismi ssed the debtor's case. The case was
cl osed on February 2, 1987.

1988 CHAPTER 7 CASE

On Novenber 10, 1988, the debtor filed her fifth
bankruptcy case, this time a chapter 7 case. The debtor's
statenent of financial affairs indicated that she earned $12, 500. 00
in 1986 and $13,075.00 in 1987. The statenent indicated that the
debtor received no child support.(5) The debtor's schedul es
reflected no priority creditors and no secured creditors.

Footnote 5

In the debtor's response to NSP's notion to dism ss, the
debtor states that she has not received child support since 1988.
End Footnote

The debtor's unsecured debts totalled $20,618.00. The
unsecur ed debts consisted of $1,400.00 for clothes, $11,129.00 for
consuner goods, $2,051.00 for nedical expenses, $4,192.00 for
unsecured | oans, $109.00 for unpaid rent, $175.00 for |ega
expenses and $1,562.00 for utility services including $614. 00 owed
to NSP. The debtor clainmed $2,255.00 in exenpt property under 11



U S.C. Section 522. The exenpt property consisted of $1,500.00 in
househol d goods and furni shings, $500.00 in wearing apparel and
$255.00 in cash and an | RA account.

The trustee submtted a report of no asset case. The
debtor's di scharge was entered February 21, 1989. The case was
cl osed March 17, 1989.

1989 CHAPTER 13 CASE

On June 24, 1989, four nonths after the debtor received
her second chapter 7 discharge, the debtor filed her sixth
bankruptcy case, her third chapter 13 case. The debtor's chapter
13 statenent reflected that the debtor earned $24,500.00 in 1988
and that she expected to earn $24,360.00 in 1989. The statenent
i ndicated that the debtor did not receive child support. The
schedul es reflected no priority creditors and no secured debts.

The debtor schedul ed $8,916. 17 in unsecured debts. The
unsecur ed debts consisted of $1,899.63 for consuner goods, $472.38
for nedical expenses, $1090.55 for bank services, $4820.61 for
unsecured | oans and $633.00 for services including $358.00 owed to
NSP. The debtor claimed $5,300.00 in exenpt property under 11
U S.C. Section 522. The exenpt property consisted of $3,000.00 in
househol d goods and furni shings, $1,000.00 in wearing apparel
$500. 00 for her car, $350.00 in cash and $450.00 in a retirenent
account .

The debtor's chapter 13 statenent indicated her nonthly
i ncone was $1, 710. 00 and her nmonthly expenses were $1, 683. 00
| eaving a di sposabl e i ncone of $27.00 each nonth. The debtor's
pl an provi ded that she would pay the trustee $27.00 per nonth for
five years which would provide $1,620.00 to pay her unsecured
creditors approximately 19% of their clains. Prior to
confirmation, the debtor nodified her plan to provide that she
woul d pay the trustee $77.00 per nonth for five years which woul d
provide a total of $4,620.00 to pay her unsecured creditors
approxi mately 23% of their clains. (6)

Footnote 6

The trustee's notes reveal that the debtor had $1634.40 in
secured debts and $10, 416. 14 in unsecured debts.
End Foot note

The debtor's nodi fied plan was confirnmed on Cctober 5,
1989. On February 1, 1990, the trustee noved to dism ss the
debtor's case for failure to comply with her plan. The first and
| ast paynent of $54.00 had been nade on Septenber 25, 1989, |eaving
a del i nquency of $408.00. The case was di smssed on March 1, 1990.
The case was closed on October 9, 1990.

1990 CHAPTER 13 CASE

Two nonths after her 1989 chapter 13 case was
i nvoluntarily dismssed, the debtor filed her seventh bankruptcy
case, her fourth chapter 13 case, on May 2, 1990. The debtor's
chapter 13 statenment indicated that the debtor earned $24,300.00 in
1989 and that she expected to earn $23,004.00 in 1990. The
statenment indicated that the debtor received no child support. The
schedul es reflected a priority claimtotalling $808. 00 and no
secured debts.

The debtor listed $22,825.33 in unsecured debts. The
unsecur ed debts consisted of $1,184.79 for clothes, $13,031.01 for
consuner goods, $924.24 for nedical expenses, $451.00 for |ega
expenses, $1,215.11 for bank services, $4,820.61 for unsecured
| oans and $1,198.57 for utility services including $799.29 owed to
NSP. The debtor claimed $4,450.00 in exenpt property under 11



U S.C. Section 522. The exenpt property consisted of $3,000.00 in
househol d goods and furni shings, $1,000.00 in wearing apparel
$100. 00 for car and $350.00 for cash.

The debtor's chapter 13 statenent indicated that the
debtor's nmonthly incone was $1,494. 00 and her nonthly expenses were
$1,443.00 | eaving a di sposable income of $51.00 each nonth. The
debtor's plan provided that she woul d pay the trustee $51.00 per
nonth for five years which would provide $3,060.00 to pay her
unsecured creditors less than 10% of their clains.

The debtor's plan was confirmed on August 2, 1990. On
Decenber 3, 1990, the trustee noved to dismi ss the debtor's case
for failure to conply with the plan. The trustee had received only
one $51.00 paynent on June 6, 1990, |eaving a delinquency of
$255.00. The case was di smissed on January 7, 1991. The case was
cl osed May 2, 1991.

1991 CHAPTER 13 CASE

Less than a nonth after her previous chapter 13 case was
di sm ssed, the debtor filed her eighth bankruptcy case, her fifth
chapter 13 case, on February 5, 1991. The chapter 13 statenent did
not reveal the debtor's incone for 1990. The debtor's statenent
reflected that the debtor was unenpl oyed from June 1990 to January
1991. The debtor's chapter 13 statenent indicated that based on
the debtor's nonthly incone, she expected to earn $18,000.00 in
1991. The schedul es indicated that the debtor did not receive
child support. The schedules also indicated that the debtor's
priority debt totalled $808.00 and that she had no secured debt.

The debtor listed $28,734.38 in unsecured debts. The
unsecur ed debts consisted of $1,804.70 for clothes, $17,073.20 for
consuner goods, $1,041.77 for nedical expenses, $451.00 for |ega
services, $1,215.11 for bank services, $4,820.61 for unsecured
| oans and $2,327.99 for utility services including $1,534.21 owed
to NSP. The debtor clainmed $4,000.00 in exenpt property under 11
U S.C. Section 522. The exenpt property consisted of $3,000.00 in
househol d goods and furni shings and $1, 000.00 i n wearing appar el

The debtor's chapter 13 statenent indicated that her
nonthly i ncome was $1, 318.00 and her nmonthly expenses were
$1, 268. 00 | eavi ng a di sposabl e i ncome of $50.00 each nonth. The
debtor's plan provided that she would pay the trustee $50. 00 each
nonth for five years which would provide $3,000.00 to pay her
unsecured creditors approximately 7% of their clains.

The plan was confirned on April 5, 1991. On July 9,
1991, the trustee noved to dismiss the debtor's case for failure to
comply with her plan. The debtor's first and | ast paynent of
$50. 00 had been made in March of 1991 | eaving a delinquency of
$150. 00 under the plan. On August 5, 1991 the debtor's case was
di smssed. This case is not yet closed.

1992 CHAPTER 13 CASE

The debtor filed this case, her ninth bankruptcy case and
her sixth chapter 13 case, on March 2, 1992. The debtor's
statenent of financial affairs reflects that her incone was
$18, 000. 00 for 1990 and 1991 and that she expects to earn
$18,000.00 in 1992. There is no indication that the debtor
recei ves any child support. The schedules indicate that the debtor
has held her present job at a tenporary secretarial agency for
three nonths. The debtor's schedul es also reflect that her
priority debts total $2,600.00 and that she has no secured debts.

The debtor's unsecured debts now anmount to $47,812. 35.
The unsecured debts consists of $1,924.70 for clothes, $33,996.73
for a car(7) and consumer goods, $2,141.77 for nedical expenses,
$451. 00 for |legal services, $568.36 for bank services, $5,796.51



for unsecured | oans, $2,933.28 for utility services including
$1,900.00 owed to NSP. A significant ambunt of her unsecured debt
is for NSF checks. The debtor claimed $4,025.00 in exenpt property
under 11 U.S.C. Section 522. The exenpt property consists of

$3, 000. 00 i n househol d goods and furnishings, $1,000.00 in wearing
apparel and $25.00 in cash.

Foot note 7

The debtor's schedul es reflect a debt to Ford Motor Credit
Conmpany for $15,000.00. The schedul es indicate that the car was
repossessed. Ford filed an unsecured claimfor the bal ance due in
t he ambunt of $6, 347. 32

End Foot not e

The debtor's schedul es indicate that her current nonthly
incone is $1,318.00 and that her nonthly expenses are $1, 253. 00
| eaving a di sposabl e i ncone of $65.00 each nonth. The debtor's
pl an provi des that she will pay the trustee $65.00 each nonth. The
pl an does not specify how long the debtor will nake paynents under
the plan or what percentage the unsecured creditors can expect to
receive.

The follow ng table sunmarizes the disposition of the
debtor' s ni ne bankruptcy cases:

DATE

TYPE OF CASE FI LED DI SPCSI TI ON DATE
St rai ght 07/ 18/ 78 di scharge revoked 07/ 27/ 80
Ch 7 02/ 26/ 82 di scharge entered 06/ 25/ 82
Ch 13 11/10/83 voluntarily dism ssed(8) 05/07/85
Ch 13 05/24/85 involuntarily dism ssed 09/24/86
Ch 7 11/ 10/ 88 discharge entered 02/ 21/ 89
Ch 13 06/ 24/89 involuntarily dism ssed 03/01/90
Ch 13 05/02/90 involuntarily dismssed 01/07/91
Ch 13 02/05/91 involuntarily dism ssed 08/05/91
Ch 13 03/ 02/ 92 pendi ng

Footnote 8

Al t hough the di sm ssal was nonminally voluntary, the debtor
requested dismssal in the face of the trustee's notion to dism ss.
End Foot note

The debtor's attorney, Jeffrey S. Ronbeck, filed the
debtor's four nost recent chapter 13 cases. Ronbeck has never been
fully paid for the | egal services he provided. Ronbeck has only
been paid $148.00 in conpensation for |egal services rendered in
all four chapter 13 cases. Qher than the trustee's fee, all of
the debtor's plan paynents went to Ronbeck

NSP asserts that the debtor filed this case to thwart its
attenpt to disconnect her utility service. NSP alleges that the
debt or has established a pattern in which she fails to pay her
creditors then files a chapter 13 and relies on the protection
provi ded by the automatic stay and Section 366(9) to wthstand NSP' s
collection actions. According to NSP, the debtor makes only
nom nal payments under her plans in an attenpt to forestall her
creditors until she can file a chapter 7 and discharge the
accunul ated debt every six years.

Footnote 9
Section 366 provides:



(a) Except as provided in subsection (b)
of this section, a utility may not alter
refuse, or discontinue service to, or
di scrimnate against, the trustee or the
debtor solely on the basis of the comencenent
of a case under this title or that a debt owed
by the debtor to such utility for service
rendered before the order for relief was not
pai d when due.

(b) Such utility may alter, refuse, or
di scontinue service if neither the trustee nor
the debtor, within 20 days after the date of
the order for relief, furnishes adequate
assurance of paynent, in the formof a deposit
or other security, for service after such
date. On request of a party in interest and
after notice and a hearing, the court may
order reasonabl e nodification of the anount of
t he deposit or other security necessary to
provi de adequate assurance of payment.

End Foot note

11 U S. C. Section 366.

In the debtor's two previous chapter 7 cases, NSP' s debts
were di scharged. NSP has received only 4-6 paynents fromthe
debtor since her last chapter 7 case in 1988. NSP has not received
any paynents under any of the debtor's previous chapter 13 pl ans.

In 1991, NSP requested the debtor to pay NSP a deposit
for services. Although NSP never received the deposit, NSP did
provi de services to the debtor. NSP did not receive any paynents
fromthe debtor during her 1991 chapter 13 case. Shortly after the
debtor's fifth chapter 13 case was dism ssed in August of 1991, the
debtor paid NSP $72.00 to forestall NSP's collection efforts. The
followi ng nonth, the debtor gave NSP anot her check but that check
was returned for non-sufficient funds. Shortly after the debtor's
Sept ember NSF check, the debtor noved wi thout a forwardi ng address.

On Cctober 1, 1991, the debtor used the nane "Kate
Vel den" and a fal se social security nunber to open a new account at
a new address. NSP discovered that "Kate Vel den" was really
Kat hl een Bel den in February 1992 when the debtor personally
delivered a $100.00 paynent on the account.(10) NSP transferred the
amount due under the old account to the new account and confronted
the debtor. The debtor was given the opportunity to establish that
NSP made a mi stake with her account but she was unable to provide
any evidence that she was Kate Vel den or that her previous address
was not the same as Kathl een Bel den's. (11)

Foot note 10

The debtor had becone such a famliar figure around NSP' s
office that one of its enployee's recogni zed her

End Foot note

Footnote 11
The debtor has al so set up a new account under the nane
"Paul a Bel den" in 1988.

On Friday, February 28, 1992, NSP forwarded the debtor's
account for collection. On Mnday, March 2, 1992, the debtor filed
her present chapter 13 wi thout any schedul es or statements. The



debt or concedes that the emergency filing was "precipitated by
Northern States Power threatening to termnate ny electrica
service at ny hone, however, this filing was not nmade for the sole
purpose of frustrating Northern States Power in termnating ny
electrical service. . . ." (Response of Kathleen M Belden, filed
June 3, 1992, at p. 2.)

It is unclear whether the debtor has been paying any of
her post petition NSP bills as they come due. The debtor did give
NSP a $50.00 deposit for her current services but NSP applied that
deposit to the current past due bill and the debtor's account was
still $29.00 past due at the tinme of the hearing.

As a public utility NSP nust foll ow specific regul ations
and procedures before it can di sconnect service.(12) The procedure
for term nating service can require several weeks after the
customer defaults in paynment. At a mninmum after NSP notifies the
custonmer that it intends to disconnect service, NSP nust wait 7 to
10 days for the customer to respond. |If NSP does not receive a
response within the appropriate tinme period, then NSP may
di sconnect services.

Footnote 12
M nn. R 7820.1000 (1991) details nine perm ssible reasons
to di sconnect service with notice.

M nn. R 7820.1100 (1991) details two perm ssible reasons
to di sconnect service w thout notice.

M nn. R 7820.1300 (1991) details nonperm ssible reasons to
di sconnect service.

M nn. R 7820.1800 (1991) details restrictions for
di sconnecting service for occupied residential units.

M nn. R 7820.1900 (1991) details the notice requirenents
that nmust be satisfied before disconnecting service. The notice
requi renents include informati on about inability to pay and ten
percent plan prograns.

M nn. R 7820.2000 - 7820.3000 details the custoner's
rights with respect to appealing the inability to pay and ten
percent plan deci sions, budget counseling requirenents, and paynent
schedul es during cold weat her nonths (Cctober 15 through April 15)
al ong with ot her disconnection requirenents.

End Foot note

Addi tionally, NSP cannot refuse to provide services to a
new address even if NSP di sconnected services for the sane custoner
at a previous address. NSP is limted to requesting a deposit from
the custoner, but NSP provides services while it awaits the deposit
paynment. The deposit cannot exceed an estimated two nonths' gross

bill or an existing two months' bill. Mnn. R 7820.4500. NSP
nmust al so provide the custonmer notice before it applies the deposit
to a delinquent bill. 1d. Therefore, it is possible that NSP

could provide services for several nonths w thout receiving a
deposit or paynents fromthe customer before NSP coul d begin the
di sconnecti on procedures.

Furthernore, M nnesota statutes and rul es regul ate NSP s
power to disconnect services during the cold weather nonths,
Cct ober 15 through April 15. See Mnn. Stat. Section 216B. 095,
M nn. R 7820.1800 and 7820.2100. NSP is prohibited from
di sconnecting services to a residential unit during the cold
weat her nonths if disconnecting services would affect the primary
heat source for the unit and the customer has requested to
participate in the inability to pay, ten percent plan or paynent
schedul e progranms. As a general policy NSP does not di sconnect



services if it would affect the primary heat source.

The debtor has a thorough understandi ng of NSP' s
policies, procedures and personnel. The debtor fails to pay her
bills then files bankruptcy in the spring to halt its collection
attenpts after the cold weather nmonths. Five of the debtor's nine
bankruptcy cases were filed during the late winter or early spring.
Al'l but one of the debtor's chapter 13 cases were filed during the
ate winter or spring.

Three nonths after the debtor filed this case, NSP noved
to dismss the debtor's case and requested the court to prohibit
the debtor fromfiling another bankruptcy case for five years due
to the debtor's repetitive bankruptcy filings. |In addition, NSP
sought to have sanctions inposed agai nst the debtor's attorney
under Fed. R Bankr. P. 9011(a), for filing the debtor's case when
the debtor's circunstances have not inproved since her |ast chapter
13 case was dism ssed. NSP also objects to confirmation of the
debtor's plan

DI SCUSSI ON

In order to confirmher plan, the debtor nust establish
that the requirenents of Section 1325 have been satisfied.(13) The
debtor testified that she has or will be able to satisfy all of
t hese requirenents.

Foot note 13
Section 1325 provides in part:

(a) Except as provided in subsection (b),
the court shall confirma plan if--

(1) the plan conplies with the provisions of
this chapter and with the other applicable
provisions of this title;

(2) any fee, charge, or amount required under
chapter 123 of title 28, or by the plan, to be paid
bef ore confirmation, has been paid;

(3) the plan has been proposed in good faith
and not by any neans forbidden by |aw

(4) the value, as of the effective date of the
pl an, of property to be distributed under the plan
on account of each allowed unsecured claimis not
| ess than the anobunt that would be paid on such
claimif the estate of the debtor were |iquidated
under chapter 7 of this title on such date;

(5) with respect to each allowed secured claim
provi ded for by the plan--

(A) the holder of such claimhas accepted
t he pl an;

(B) (i) the plan provides that the hol der
of such claimretain the |ien securing such
claim and

(ii) the value, as of the effective date
of the plan, of property to be distributed
under the plan on account of such claimis not
| ess than the all owed anount of such claim or



(C the debtor surrenders the property
securing such claimto such hol der; and

(6) the debtor will be able to nake al
paynments under the plan and to conply with the
pl an.

11 U.S. C. Section 1325(a).
End Footnote

NSP objects to confirmati on of the debtor's plan on the
ground that the debtor |acked good faith in proposing the plan, 11
U S.C. Section 1325(a)(3) and that the plan is not feasible, 11
U S.C. Section 1325(a)(6). NSP has also noved to dismss the
debtor's case for cause under 11 U S.C. Section 1307, for the
debtor's lack of good faith in filing her bankruptcy case.(14)

Foot note 14
Section 1307(c) provides in part:

(c) Except as provided in subsection (e) of this
section, on request of a party in interest or the United
States trustee and after notice and a hearing, the court
may convert a case under this chapter to a case under
chapter 7 of this title, or may dismss a case under this
chapter, whichever is in the best interests of creditors
and the estate, for cause,

filing a case constitutes cause under [1307(c) to dism ss the case.
See: Gaudet v. KirshenbaumInv. Co. (In re Gaudet), 132 B.R 670
(D. RI. 1991); In re Novak, 121 B.R 18 (Bankr. WD. M. 1990); In
re Sanuel, 77 B.R 520 (Bankr. E.D. Pa. 1987).

For purposes of this order, | will consider the debtor's
good faith, or lack thereof, under Section 1307(c) and Section
1325(a)(3) together. Essentially, in a chapter 13 case the
di stinction between good faith in filing a case and good faith in
proposing a plan is nomnal since the plan is filed at the sane
time the case is filed.(15)

Foot note 15

In other situations the distinction between good faith in
filing a case and good faith in proposing a plan may be inportant
but it is not in this case.
End Foot note

Since the phrase "good faith" is not defined in the
bankruptcy code or explained in the | egislative history, the Eighth
Circuit has focused on "whether the plan constitutes an abuse of
t he provisions, purpose or spirit of Chapter 13." United States v.
Estus (In re Estus), 695 F.2d 311, 316 (8th Cir. 1982). To meke this
determ nation, the Eighth Crcuit suggested several factors to
consider. These factors were:

(1) the anobunt of the proposed paynents and

t he amount of the debtor's surplus;

(2) the debtor's enploynment history, ability
to earn and |ikelihood of future
i ncreases in i ncone;

(3) the probable or expected duration of the



pl an;

(4) the accuracy of the plan's statenents of
t he debts, expenses and percentage
repaynent of unsecured debt and whet her
any inaccuracies are an attenpt to
m sl ead the court;

(5) the extent of preferential treatnent
bet ween cl asses of creditors;

(6) the extent to which secured clains are
nodi fi ed;

(7) the type of debt sought to be di scharged
and whet her any such debt is
nondi schargeabl e in Chapter 7;

(8) the existence of special circunstances
such as inordi nate nedical expenses;

(9) the frequency with which the debtor has
sought relief under the Bankruptcy Reform
Act ;

(10) the notivation and sincerity of the
debtor in seeking Chapter 13 relief; and

(11) the burden which the plan's
adm ni stration would place upon the
t rust ee.
In re Estus, 695 F.2d at 317. In 1984, the bankruptcy code was
anended to add Section 1325(b).(16) |In a later case, the court found
that this provision subsunmed nost of the Estus criteria. Educ.
Assi stance Corp. v. Zellner (In re Zellner), 827 F.2d 1222, 1227
(8th Cir. 1987). The court found that the good faith anal ysis now
had a narrower focus and reduced the criteria to:
(1) whether the debtor has accurately stated
debts and expenses,

(2) whether the debtor has m slead the court
or made any fraudul ent
m srepresentations, and

(3) whether the Bankruptcy Code is being unfairly
mani pul at ed.

Zellner, 827 F.2d at 1227. Several years later, the Eighth Grcuit
again dealt with this good faith analysis and stated that although
the Section 1325(b) narrowed the focus of the analysis, Zellner
preserved the "totality of circunstances" approach that the Estus
factors addressed. Handeen v. LeMaire (In re LeMaire), 898 F.2d
1346, 1349 (8th Cr. 1990) (en banc).

Foot note 16
Section 1325(b) states:

(b)(1) If the trustee or the holder of an all owed
unsecured claimobjects to the confirmation of the plan
then the court may not approve the plan unless, as of the



effective date of the plan --

(A) the value of the property to be
di stributed under the plan on account of such claim
is not |ess than the amount of such claim or

(B) the plan provides that all of the debtor's
proj ected di sposable incone to be received in the
t hree-year period begi nning on the date that the
first paynent is due under the plan will be applied
to make paynents under the plan

(2) For purposes of this subsection, "disposable
i ncome"” neans incone which is received by the debtor and
which is not reasonably necessary to be expended --

(A) for the maintenance or support of the
debtor or a dependent of the debtor; and

(B) if the debtor is engaged in business, for
t he payment of expenditures necessary for the
continuation, preservation, and operation of such
busi ness.

11 U.S. C. Section 1325(b)
End Foot note

In considering the totality of the circunstances, the
facts in this case denonstrate that the debtor did not file her
case or propose her plan in good faith. This case is the debtor's
ni nt h bankruptcy case and sixth chapter 13 case. |In her first case
in 1978, her discharge was vacated and deenmed wai ved because of her
failure to cooperate with the trustee, turn over property to the
trustee, and her disregard of a series of court orders. The
trustee initiated dismssal of all of the previous chapter 13
cases. There is a clear pattern: the debtor files a chapter 13
case, nmakes one or two mninmal paynments to satisfy the trustee at
the tinme of confirmation or at his nmotion to dismss. Then, the
debtor's nonconpliance with her plan resunes until the court
finally dism sses the case.

No one has chal | enged the accuracy of the debtor's
schedul es and statenments. The debtor has no secured clains and
there is no objection to the debtor's treatnent of her various
cl asses of creditors. It does not appear that the debtor has any
debt that woul d be nondi schargeable in a chapter 7 case nor is
there any indication of special circunstances or inordinate nedica
expenses.

NSP' s objection revolves mainly around the debtor's
nmotivation and sincerity in seeking chapter 13 relief. Al though
the debtor has many creditors, she admtted that this energency
filing was "precipitated by Northern States Power."

The debtor is familiar with NSP's policies and procedures
and its desire to acconmpdate consuners. The debtor has set up new
accounts with NSP under fal se names and social security nunbers to
evade payi ng her overdue NSP debt. After the debtor's fifth
chapter 13 case was disnm ssed, the debtor paid NSP $72.00 to avoid
its collection attenpts. The next nonth, the debtor gave NSP
anot her check but that check was returned for non-sufficient fund.
Shortly after that check was returned, the debtor noved without
| eaving a forwardi ng address. It was after this di sappearance,



that the debtor again set up a new account using the name "Kathl een
Vel den" and a fal se social security nunber. The debtor convinced

a new NSP enpl oyee to waive the required deposit for her nost

recent account. After sone discussions with NSP nanagenent, the
debtor did pay NSP a $50.00 deposit. That $50.00 has al ready been
applied to the debtor's delinquent NSP bills that have accunul at ed
during the present case. At the tine of the hearing, the debtor

still had an unpaid NSP bill for $29.00. This case was filed on
the first business day after the debtor |earned of NSP's em nent
collection efforts. It is clear that the debtor's notivation in

filing this case was to avoid NSP's attenpt to disconnect her
utility services.

| find that the debtor did not file this case or propose
her plan in good faith.

| also find that the plan does not satisfy the
feasibility requirenent of 11 U S.C. Section 1325(a)(6). Section
1325(a)(6) requires that the debtor will be able to conply with the
pl an and make all paynents under the plan. This chapter 13 plan is
no nore feasible than her previous chapter 13 pl ans.

The debtor's present plan provides that she will pay the
trustee $65.00 each nonth for an unspecified nunber of years. The
debtor's schedul es reflect that her disposable income is $65.00
each nmonth. Upon a cl oser exam nation of the debtor's listed
expenses, it is clear that the debtor has not budgeted sufficient
nmoney to cover her existing living expenses. The debtor has
budget ed only $20.00 each nonth for clothing expenses and $150. 00
each nmonth for food for her son and herself. The debtor has not
budget ed any noney for recreation, entertai nnent, newspaper,
magazi nes or the like. It is unlikely that the debtor will have
even $65.00 each nonth to pay to the trustee under her plan. It
appears that the debtor has such severe financial problens because
she is just not earning enough incone to cover her basic living
expenses. The debtor has been unenpl oyed and changed jobs severa
times since 1978. Her enploynent outlook is bleak. She is
presently working for a tenporary secretarial agency but she has
only worked with this agency since the beginning of the year. The
debtor is attenpting to secure permanent enpl oynment and she sends
out resunmes every week but has been unsuccessful in finding a job
during these difficult econonmic times. The debtor will not be able
to make her plan paynments. The debtor's plan is not feasible.

The debtor clains that she now understands the inportance
of complying with her plan, but the debtor has not denonstrated
that understanding. It is obvious that the debtor has | earned how
t he bankruptcy system works since she first experinmented with
bankruptcy in 1978. However, the debtor did not establish that she
is able to work within the systemand conply with her present
chapter 13 plan

The debtor testified that she intends to conmply with her
1992 plan for the duration of the plan but she also testified that
she "had the intention" to conplete her 1991 chapter 13 plan but
was unabl e to because "it was financial at the tinme". The debtor
did not explain what those financial problens were or what factors
have change since the 1991 case. The debtor testified about her
intent to conply with her present plan but there was no evi dence
concerning her ability to conplete the present plan or her
inability to conplete her previous plans. The debtor's unsecured
debts have substantially increased over the years, but her incone
and expenses have remained relatively stable. The debtor did not
establish that she is in a better position to conmply with her
present plan than she was with her previous plans when she had



simlar income and expenses.

Additionally, the debtor's enploynment history is spotty.
The debtor has held several different secretarial jobs since 1982.
The debtor's bankruptcy history reflects that she nmade virtually no
paynments on her previous chapter 13 plans when she had a per manent
job. She is currently enployed by a tenporary secretarial agency
but her schedules reflect that she has only worked with this agency
since the beginning of this year. The debtor testified that the
agency knows she is willing and able to work 40 hours a week but
there is no indication that the agency can provide her with a
consi stent 40 hour work week. The debtor just did not explain how
she will be able to make all the plan paynments and conply with the
pl an when her situation is nore tenuous now than in the past when
she was unable to comply with her plans.

Li ke other addicts, the debtor has grown dependent upon
bankruptcy cases in general and chapter 13 cases in particul ar
She is entitled to a dose of chapter 7 only once every six years
and in between chapter 13 is her drug of choice. Like other drugs,
when applied in the proper dosage and properly adm ni stered,
bankruptcy provides appropriate relief in the formof a fresh
start. However, |ike other drugs, when abused, bankruptcy provides
no relief but only a tenporary escape. | have sone synpathy for
the debtor's predicament as | would for anyone with any addiction
The addiction is probably not entirely of her own making. However,
nmy synpat hy does not lead ne to allow her to continue to abuse
bankruptcy, but leads me rather to withhold it. O course, unti
she understands what her financial problens are and addresses them
the inability to file bankruptcy will be painful

NSP requests that the court prohibit the debtor from
filing another bankruptcy case for five years, but NSP does not cite
any statutory provision that supports such a prohibition. 11
U S.C. Section 349, dealing with the effect of dismssal, provides:

(a) Unless the court, for cause, orders

ot herwi se, the dismi ssal of a case under this

title does not bar the discharge, in a later

case under this title, of debts that were

di schargeabl e in the case di sm ssed; nor does

the dism ssal of a case under this title

prejudice the debtor with regard to the filing

of a subsequent petition under this title,

except as provided in section 109(f)(17) of this

title.
11 U.S. C. Section 349(a).

Foot note 17
Sic, should read Section 109(g).
Ed Foot not e

Courts are divided over whether or not the introductory
| anguage "unl ess the court, for cause, orders otherw se" nodifies
the entire section or only the clause before the sem colon. An
exact application of correct grammar woul d probably dictate that
the introductory | anguage does not nodify the second cl ause
regarding filing of subsequent petitions. However, | read this
statute to allow the court to "order otherwi se" as to the filing of
a subsequent petition. The second clause regardi ng subsequent
petitions was not in the original statute but rather was added in
1984 by the Bankruptcy Amendnents and Federal Judgeship Act of
1984, Public Law 98-353. | take it to be an oversight in
draftsmanshi p that that |anguage was added in such a way that the



i ntroductory | anguage about the court order otherw se would not
apply to the new | anguage, especially since it applies to the
original provisions of subparagraph a and to all of the provisions
of subsection b.

Thus, | conclude that as part of dismissing this case, |
can prejudice the debtor with regard to the filing of a subsequent
petition.

VWile the debtor is technically not currently
disqualified fromfiling a chapter 7 case, she may not receive a
di scharge in a chapter 7 case unless that case is filed after
Novermber 10, 1994, nore than six years after she filed her |ast
chapter 7 petition. Thus, as a practical matter, there is no
reason for the debtor to file a chapter 7 case before that tine.
Since the debtor is ineligible for chapter 12 and a chapter 11 case
makes absolutely no sense for her, the issue of future cases in the
next two years revolves around her ability to continue to file
chapter 13 cases. They present the greatest tenptation for abuse
since they allow the debtor an automatic right to disnm ssal and
have procedures which make involuntary disnmissal a cunbersonme and
drawn out process. Since it is primarily chapter 13 that the
debt or abuses, | think that prohibiting her fromfiling a chapter
13 case or any other case until she is neaningfully eligible to
file a chapter 7 case again is an appropriate renedy, creating a
hiatus in which hopefully the debtor can resolve her financial
probl ens and elim nate her dependency on bankruptcy.

NSP al so noved to sanction the debtor's attorney under
Fed. R Bankr. P. 9011(a) for filing the debtor's case.(18) NSP
argues that Ronbeck should have known that the debtor's
ci rcunst ances had not sufficiently changed since the debtor's | ast
chapter 13 case was dism ssed, and that the case was filed to
harass or cause unnecessary delay in NSP's collection efforts. The
present chapter 13 case was filed without lists, schedules, or a
plan on the first business day after the debtor received notice of
NSP's collection efforts. | agree that Ronbeck made an
insufficient inquiry into the facts of the debtor's financial
situation before he signed her petition. Although courts have used
Rul e 9011 to inpose nonetary sanctions on parties or attorneys for
repeated or abusive filings, | find that the unpaid fees and
expenses Ronbeck has incurred in representing the debtor in her
previous filing and during this case are sufficient to cause himto
reconsi der continuing this practice of repetitive filings for
clients who are abusing the system

Foot note 18
Rul e 9011(a) provides in part:

(a) Signature. Every petition, pleading,
noti on and ot her paper served or filed in a case
under the Code on behalf of a party represented by
an attorney, . . . shall be signed by at |east one
attorney of record in the attorney's individua
nane. . . . The signature of an attorney or a
party constitutes a certificate that the attorney
or party has read the docunment; . . . and that it
is not interposed for any inproper purpose, such as
to harass or to cause unnecessary del ay or needl ess
increase in the cost of litigation or
admi ni stration of the case.

Fed. R Bankr. P. 9011(a).



End Foot note

THEREFORE, | T | S ORDERED:

1. Confirmation of the debtor's plan filed on March 17,
1992, is denied.

2. This case is dismssed

3. The debtor may not file another bankruptcy case
bef ore Novenber 11, 1994.

4. Jeffrey S. Ronbeck may not collect fromthe debtor
any attorneys' fees or costs incurred in representing her in any of
her bankruptcy cases.

ROBERT J. KRESSEL
CH EF UNI TED STATES BANKRUPTCY JUDGE



