UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re:

Arnold Robert Bechtold
and Marv Ellen Bechtolé,

bebtor. BKY 4-84-387
Arnold Robert BRechtold, , ADV 4-85-103

Plaintiff.
V. ORDER GRANTING

: SUMMARY JUDGMENT

Thomas Miller, Trustee; Farmers FOF PLAINTIFF
State Bank of Hamel,

Defendants.

At Minneapolis, Minnesota, October B, 1985,

This matter came on for hearinag on cross motions for
gsummary judament filed by the plaintiff and by the Farmers State
Bank of Hamel (bank). Kurt M. Anderson appeared for thg
plaintiff {Bechtold), James E. Tiller apveared for the tank, and

Thomas F. Miller, the trustee, appeared in prooria personna.

FACTS

The bank financed the debtors' dairy farm from approxi-
mately Mav 1977 until they filed bankruptcy on March 9! 1984. The
last renewal of the bank's debt was on August 30, 1983, when the
debtors sianed a note in fawvor of the bank in the amount of

$90,985,74 and a security agreement, Pursuant to the security

agreement, the debtors aave the bank a security aagreement in:
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{a) ALL POULTRY &ND LIVESTOCK and theivy
voung, products thereof 2nd produce thereof
whether now owned or hereafter acguired,
ingcluding but not limited to the poultry and
livestock listed below. !

(b} ALL FARM EQUIPMENT of Dehtor, whether now
owned or hereafter acgquired, including but
not limited to all machinerv, tools, motor
vehicles, and other items 1listed below
{insert items or types of equipment}.

(c) ALL BUSINESS EQUIPMENT of Debtor, whether
now owned or hcreafter acaquired, includina
but not limited to {insert types of
equipment): 1400 Milk Assignment filed with
MiA-America Dairvmen, Inc,

together with the proceeds of all of the
foreaqoinag property and, in the case of
equipment and other agoods, together with all
accessories, attachments, parts, equioment,
accessions and repairs now or hereafter
attached or affixed to or used in connection
therewith.

The security aqreement contained hoxes which were not checked for
crops, feed, seed, fertilizer, medicine and other supplies,

accounts and other coods. The bank admittedlv did not aequire

1
Snecifically listed in the security aareement are:
45 - Cows 3 to 6 vears
13 - Heifers, two vear olds
10 - Peifers, one vear olds
10 - Calves
2

There is alca a wpecific list of farm equipment included in the
securitv aareement which is not at issue in this adversarv
proceedina.
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any securitv interest in those items. The bank's securitv
agreement was perfected hy a financing statement filed on
September 26, 1980.

On January 31, 1984, Bechtold signed a contract to
rarticipate in the Milk Diversion Prooram with the Commodity
Cfedit Corporation (CCC). That contract was sidned by the CCC on
Pehruary 1, 1984, 1In sum, the contract provided that if Bechtold
reduced his milk production at least 30%, he would receive a
payment under the Milk Diversion Program.

On February 13, 1984, the debtors sold all of their
cattle for slauchter. All of the proceeds of the sale were paid
to the hank. The bank's current debt is 541,809,.56 plus accruqd
interest and costs of collection.

On March 9, 1984, the debtors filed their Chapter 7
bankruptcy case.

On April 1, 1985, the CCC issued Bechtold a check for
$19,494.20 as a result of the Milk Diversion Program contract. At
the time the check was issued, the debtors, the trustee and the
bank all claimed an interest in the check so the trustee is
currently holdfnq that amount pending resolution of this
adversarv proceedina.

DISCUSSION

The dispute hetween the debtors and the trustee
revolves around whether or not the milk diversion pavment
received on Roril 1, 1985, well after the filina of the case, is

prorerty of the estate or not. The trustee and the debtors have



resolved and settled their dispute, The dispute between the
debtors and the bank revolves around whether or not the bank has
a securitv interest in the milk diversion payment. The debtors
and the bank have both moved for summarv judament pursuant to
Bankruptcy Rule 7056 and Fed. R. Civ. P. 56. The latter provides

that:

the judament soucht shall be rendered

forthwith if the pleadinags, depositions,

answers to interroaatories, and adwmissions on

file, together with the affidavits, if anvy,

show that there is no genuine issue as to any

material fact and that the movina party is

entitled to a judament as a matter of law.

Fed. R. Civ. P. 56(cC).

The facts as set forth above and as aqreed to by the
varties are all the material facts and therefore this matter is
appropriate for summary judgment. I conclude that Bechtold, not
the bank, is entitled to judgment as a matter of law.

Bechtold argues that the milk diversion pavment is not
covered bv the securitv aoreement and alternatively even if it
is, that federal regulations prevent the hank from obtaining a
security interest in the check. I aaree with the debtors on both
counts,

Both parties discuss at length the case of In re
Sunberag, 729 F.2d 561 (8th Cir. 1984). However, Sunberqg has
limited apnlicability to this situation. In Sunbera the debtors'
securitv agreement with the PCA bv its terms aranted the PCA a

security interest in contract richts, accounts and qgeneral

intanaibles, The question as nosed hv the Fighth Circuit was



whether or not PIK contracts were mroper collateral te secure
PCA's loans to them as a matter of state commercial law. In re
Sunberqg, 729 F.24 561, 562 (8th Cir. 1984). That question was
answered in the affirmative., Therefore Sunbera tells us bwv
analoay that Milk Diversion Program payments are a proper subject
of a security aareement. It does not, however, answer the
question of whether or not the bank in this case does have a
security interest.

Sunhera likewise does not hold that it is a prerequis-
ite to obtainina a security interest in these kinds of payments
that the security agreement provide for accounts and ageneral
intangibles. Sunberg savs that such language would he sufficient
to obtain a security interest in these kinds of payments but
Sunberag does not hold that such lanquage is necessary to obtain
such a security interest.

The real aquestion then becomes, does the security
interest bv its terms and as a matter of state law aive the baﬁk
a security interest in the milk diversion payment. 1 hold that
it Aoes not. Clearlwv the securityv agreement does not purport to
arant the bank a security interest in accounts although it could
have. It also does not purport to grant the bank a Security
interest in general intanaibles which it also could have. The
hapk relies for its claim on the lanavaae in the security
sareement aqiving it a security interest in oroducts of its
collateral or proceeds of its collateral, I sm afraid that the

hank's aragument does violence bath to common English and



commercial usage and it 1is hard to comprchend how the milk
diversion pavment could be either proceeds or products of dead
cows. The arqument of the bank is that the milk diversion
payment is a substitute for the milk that the cows would have
produced but for the Milk Diversion Proaram and therefore they
are entitled to the pavment,.

First of all, if the debtors had retained their cows
rather than sell them and enter into the Milk Diversion Proaram,
the bank's security interest in anv milk would have terminated on
the filina of the btankruptcy case shortly after Arnold Bechtold
entered into the Milk Diversion Program. 11 U.S.C. §552, In re

Lawrence, 41 B.R. 36 (Bktcy D. Minn. 1984), aff'd. In re

Lawrence, CIV 3-84-377 (D. Minn. May 17, 1984). See also Pigeon

v. Production Credit Association of Minot {(In re Piaeon), 49 B.R.

657 (Bktcy. D. ND 1985); In re Jackels, BKY 4-85-845 (Bktcy. D,

¥inn. Aua. 6, 1985); In re Serbus, BKY 4-84-1472 (Bktey. D. Minn.

Nowv, 19, 19B4).
There are cases that support the bank's position. See

Ostercvos v. Norwest Rank Minot, N.A., 604 F.Supo. 848 (D. ND

1984);: 0.5, v, Hollie (Ip re Hollie), 42 R.R. 111 {Bktcy. M.D.

Ga. 1984). While the results reached in Osteroos and Hollie mav
comonort with those courts' concepts of egquity, I do not think
that equitable principles can override clear contractual

lancuaae. HNothina in the security interest between the debtors



an

and the bank covers this milk diversion payment. The proceeds of
the cows was the cash received from their sale and the hank
received that amount.

I conclude, therefore, that the bank's security
interest dnes not extend to the milk diversion pavment.

Even if the security aqreement by its terms did cover
the milk diversion ravment, I think that it would not attach to
the payment as a ratter of federal law. Included in the debtors’
contract with the CCC and found in paragrarh 15 of the appendix
is a provision that "pavments which are earned by a producer may
be assianed in accordance with the provisions of 7 CFR Part 709."
The purpose of Part 709 of 7 CFR is to "state the conditions
under which a ovroducer may assign his pavment under
any. . .oroaqram to which this part is made applicable. , . ."
7 CFR §709.1. The purposes for which a payment may be assioned
are get out later:

A pavment which mav be made to a producer

under anv proaram to which this part is

applircable mav be assigned only as security

for cash or advances to finance makina a

crop, handling or marketing an aaricultural

commoditv, or performing a conservation

practice, for the current crop vear. No
assianment may be made to secure or vay any
preexisting 1irdebtedness of anv nature
whatsoever.
7 CFR §709.3({a). The banx argues that that section speaks only
tao future assionments; i.e. assianments made by the debtors after

entering into the Milk Diversion Proaram, and would not prohibit

a preexintina security interest from attaching. Althouah I



concede that there is some ambiquity in the languace itself, I
think that taken as a whole the reagulations clearly indicate that
the Secretary of Aariculture in adopting the regulations intended
that milk diversion vavments he free of claims bv others and
therefore orovide cash for farmers to use to finance a new crop.
This regulation was apparently not raised in Sunbera,

Osternos, Hollie or any other reported case that I have been able

to find. It mav well be that if it had been, the result in the
three stated cases would have been different.

TAEREFORE, IT IS ORDERED:

1. The plaintiff’'s motion for summary judgment is
aranted.

2, The bank's motion for summarv judgment is denied,

3. The milk diversion pavment currentlv beina held by
the trustee is free of anv security interest or other claim by
the Farmers State Rank of Hamel.

4, There being no just reascn for delay, judqment

PRy \
;:;;;;i\ \\—:§Q‘\\§§; :
ROFERT . KRESq PH*AV&J§>><:;\\

RANKRUPTCY JUDG

shall be entered accordinagly.




TNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re:

Arnold Robert Bechtold
and Marv Ellen Bechtold,

Debtor. BKY 4-84-387
Atnold Robert Bechtold, ADV 4-85-103
Plaintiff,
V. JUDGMENT

Thomas Miller, Trustee; Farmers
Stakte Bank of Hamel,

Deferdants.

Pursuant to the order granting summary judament for
plaintiff,

It is ordered and adjudged:

1. The plaintiff's motion for summary judament is
aranted.

2. The bank's motion for summary judament is denied.

3. The milk diversion pavment currently beinqg held by
the trustee is free of anv securitv interest or other claim hv

the Farmers Stare Bank nf Hamel.

Pated: October 8, 1985, Timothy R. Walbridage
At: Minneapolis, Minnesota, Clert of Rankruptcv Court
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Nevutv Clerk o)
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