UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF M NNESOTA
In re:

ADRI ANE JOY BASTYR,
BKY 4-88-1868
Debt or .

JULI A CHRI STI ANS, as Trustee ADV 4-90- 15
for the Bankruptcy Estate of
Adri ane Joy Bastyr,
Plaintiff,
-V_ -
LARKI N, HOFFMAN, DALY &
LI NDGREN, LTD.,
Def endant .

and

JULI A CHRI STI ANS, as Trustee ADV 4-90- 16
for the Bankruptcy Estate of
Adri ane Joy Bastyr,
Plaintiff,
-V_ -
BELL, ARCAND, FLORI N
& TENNANT,
Def endant .

and
JULI A CHRI STI ANS, as Trustee ADV 4-90-17

for the Bankruptcy Estate of
Adri ane Joy Bastyr,

Pl aintiff, MEMORANDUM ORDER GRANTI NG
-V. - DEFENDANT SUMVARY JUDGVENT
SCHWARTZ & ASSQOCI ATES, I N ADV 4-90-16
Def endant .

At M nneapolis, Mnnesota, July 31, 1990.

The above-entitled matter came on for hearing before the
undersigned on the 28th day of June, 1990 on notions by plaintiff
Julia Christians (the "Trustee") and defendants Bell, Arcand,
Florin & Tennant and Schwartz & Associates for sunmary judgnent.
The appearances were as follows: Richard McGee for the Trustee;

M chael LeBaron for Larkin, Hoffman, Daly & Lindgren, Ltd.
("Larkin"); Thomas Johnson for Bell, Arcand, Florin & Tennant
("Bell"); and Frank Farrell, Jr. for Schwartz & Associ ates
("Schwartz") (collectively, the "Law Firnms"). This Court has
jurisdiction over the parties to and the subject matter of this
adversary proceedi ng pursuant to 28 U S.C. Sections 157 and 1334,
and Local Rule 103. Moreover, this Court may hear and finally
adj udi cate these notions because their subject matter renders such
adj udi cation a "core" proceeding pursuant to 28 U S.C. Section
157(b) (2) (K).

UNDI SPUTED FACTS

In January of 1983, Debtor retained Bell to commence a nedica
mal practice and product liability lawsuit to recover for injuries
suffered by the Debtor as a result of breast inplant surgery she



underwent in 1979. In |ate August of 1986, Debtor term nated Bel
and retai ned Schwartz to pursue the litigation. Debtor
subsequently retained Larkin as co-counsel

Schwartz and Larkin negotiated a settlenment of the |awsuit.
A check dated April 28, 1988 in the anpbunt of $190, 000 (the
"Check") was delivered to Schwartz in consideration of Debtor's
di smssal of her lawsuit. As is customary, the Check was nade
jointly payable to the Debtor, Bell, Schwartz and Janes M I ey, who
was then a partner in Larkin. Schwartz deposited the Check in its
trust account and did not w thdraw any of the proceeds thereof (the
"Proceeds"”) prior to Debtor's filing for bankruptcy.

Bell held an attorney lien on the Proceeds by virtue of a
financing statenment Bell filed on Septenber 2, 1986. Bell's
retai ner agreenment with the Debtor al so provided that Bell was
entitled to receive a portion of any recovery had by the Debtor

| further agree that fromthe proceeds of any such

recovery, whether by settlenent, judgnment, or otherw se,

you may deduct the attorney's fees to which you are

entitled, together with all costs and expenses which

remain unpaid . . ..
In a Menorandum Order entered July 13, 1990, | determ ned that the
Trustee was not entitled to avoid Bell's |ien because of a m nor
error in reporting the Debtor's nanme in the financing statenent. (1)

Footnote 1

In the Menmorandum Order, | al so denied the Trustee's notion
for sunmary judgnent on the sane issue.
End Foot note

In the state court that had jurisdiction over Debtor's
| awsuit, Schwartz and Larkin nmoved "for an order determ ning fees
to be paid to [Bell] out of the settlement proceeds" pursuant to
Bell's attorney lien. On May 6, 1990, the state court entered an
Order decreeing that the Law Firnms were entitled to receive from
the Proceeds $63,333.00 in aggregate |egal fees, of which Bell was
entitled to $16,000 and Schwartz and Larkin together were entitled
to $47,333.00, plus their docunented costs.

On May 9, 1988, Schwartz filed on behalf of the Debtor a
voluntary petition for relief under Chapter 7 of the Bankruptcy
Code. After Debtor filed for bankruptcy, Schwartz nade
di sbursenments of the Proceeds fromits trust account to Bell,
Larkin and itself (the "Transferred Proceeds”) for legal fees in
t he anobunts established by the state court order, plus $9,716.31 in
docunent ed costs, and paid the bal ance of $111,950.69 to the
Debtor. For |legal fees, Bell received $16, 000 and Schwartz and
Larkin each received $23,666.50. None of the Law Firnms sought
approval fromthis Court prior to disbursenment of the Transferred
Proceeds from Schwartz's trust account. (2)

Foot note 2

Nei t her Schwartz nor Larkin informed Bell that Debtor had
filed bankruptcy, and thus Bell was not aware that it mght need to
nove for approval of this Court in order to nake proper its receipt
of its share of the Transferred Proceeds.

End Foot not e

In her schedul es, Debtor clained the Proceeds exenpt, to which
the Trustee tinely objected. The Trustee and Debtor have settled
their dispute regarding said claimof exenption. Pursuant to the
"Settl enment Agreenent” between the Trustee and the Debtor, the



Trustee withdrew her objection to exenption for nost of the
Proceeds received by the Debtor, and Debtor relinquished her claim
of exenption for the bal ance of the Proceeds, including the
Transferred Proceeds:

Upon approval [by this Court], Trustee agrees to w thdraw

her objection to $110,000 of the Personal Injury Action

actual ly received by Debtor. The remaining portion of

the Personal Injury Action shall be retained by the

Bankruptcy Estate of Joy Adriane Bastyr.

This Court approved said agreenment by Order entered Cctober 15,
1989. Bell submitted an affidavit alleging that it did not receive
notice of the notion for approval of the settlenent, but the
mailing matrix lists Bell, and notice of said notion was sent to
all creditors on said matrix.

The Trustee conmenced the instant adversary proceedings to
avoid the postpetition disbursements of the Transferred Proceeds to
the Law Firns pursuant to 11 U S.C. Section 549 and to conpel the
Law Firns to turn over said funds.(3) In its answer, Bell sought a
declaration that the Trustee is not entitled to avoid its attorney
lien pursuant to 11 U S.C. Section 544(a). The Trustee, Bell and
Schwartz have noved for summary judgnment on a nunber of |ega
i ssues. This Menorandum Order will address the issue of whether
the Transferred Proceeds constituted property of the estate.

Footnote 3

ERROR
but its prayers for turnover therein were sufficient to give notice
to the Law Firns that the Trustee is seeking to recover the
Transferred Proceeds fromthem pursuant to section 550(a) if the
transfers thereof were avoided. The parties, however, have not
briefed whether they are entitled to sunmary judgnent on recovery
under section 550(a).
End Foot note

DI SCUSSI ON

The task before ne is to determ ne what interest, if any,
Debtor had in the Transferred Proceeds at the tinme she filed for
bankruptcy, for whatever interest Debtor had in said funds woul d
constitute property of the estate:

The conmencenent of a case under section 301, 302,

or 303 of this title creates an estate. Such estate is

conprised of all the follow ng property, wherever |ocated

and by whomever hel d:

(1) T[A]lIl legal or equitable interests of the
debtor in property as of comencenent of the case.
11 U.S.C. Section 541(a) (1) (enphasis added). As the statute nakes
clear, it is irrelevant that Schwartz possessed the Transferred
Proceeds in its trust account at the tine Debtor filed for
bankruptcy, since property of the estate extends to the Debtor's
property "wherever |ocated and by whomever held." The issue here
is who owned the Transferred Proceeds, regardl ess of where and by
whom they were held, at the time Debtor filed for bankruptcy:
It is "necessary to |l ook to nonbankruptcy |aw, usually
state law, to determ ne whether the debtor has any | ega
or equitable interest in any particular item"
In re MacDonal d, 114 B.R 326, 329 (D. Mss. 1990) (quoting(4) 4
Col l'ier on Bankruptcy [00541.02[1], at 541-13 (L. King 15th ed.
1989)). In the instant case, the nonbankruptcy |aw potentially
rel evant to determ ni ng ownership interests includes the M nnesota



Rul es of Professional Conduct and the common | aw of contracts.

Footnote 4

I will use the verbs "belong" or "own" to signify that a
party either legally owned a particular portion of the Proceeds or
had a beneficial interest in Schwartz's trust account for the
anmount of said portion follow ng deposit of the Check
End Footnote

There are two nutually exclusive possibilities for the
ownership status of the Transferred Proceeds, both of which are
reasonably plausible. The Law Firnms will prevail if the
Transferred Proceeds did not constitute property of the estate
because the Law Firnms had ownership interests in said funds
exclusive of the Debtor at the tinme Debtor filed for bankruptcy. (1)

Footnote 1

If, on the other hand, the Proceeds bel onged entirely to the Debtor
at the tine she filed for bankruptcy, and the Law Firnms nerely had
secured or unsecured clains for |egal fees and expenses based on
their respective retainer agreenments with the Debtor, the
Transferred Proceeds constituted property of the estate.

The deposit of the Check in Schwartz's trust account did not
cause the Law Firns to have ownership interests in the Transferred
Proceeds. An attorney is required to deposit in his or her trust
account any funds that mght belong in part to hinself or herself
and in part to the client:

Al funds of clients paid to a |lawer or law firm

shal |l be deposited in one or nore identifiable interest

bearing trust accounts as set forth in paragraphs (c)

through (f). No funds belonging to the | awer or the | aw

firmshall be deposited therein except a follows:

(2) funds belonging in part to a client and in
part presently or potentially to the | awer or |aw
firmnmust be deposited therein, but the portion
bel onging to the lawer or law firm may be
wi t hdrawn when due unless the right of the | awyer
or law firmto receive it is disputed by the
client, in which event the disputed portion shal
not be withdrawn until the dispute is finally
resol ved.

M nn. R Professional Conduct 1.15(a) (enphasis added). But this
does not nean that any funds deposited in an attorney's trust
account automatically belong in part to the attorney when
deposited; the funds may have bel onged entirely to the client, and
a portion of them may have potentially belonged to the attorney

wi t hout himor her having any present ownership interest in the
funds, at the tine said funds were deposited.

An attorney is entitled to hold in his or her trust account
any funds that may potentially belong to himor her until he or she
is granted ownership. Mnn. R Professional Conduct 1.15 conment
(1985). But the attorney does not own such funds until some action
transfers ownership fromthe client to the attorney. C. f. Shal ant
v. State Bar, 33 Cal. 3d 485, 658 P.2d 737, 189 Cal. Rptr. 374
(1983) (holding that attorney did not violate disciplinary rule by
transferring out of trust account proceeds of which client had



relinqui shed ownership). |If the funds were owned entirely by a
client when deposited in an attorney's trust account, they would
continue to be entirely owned by the client while they were held in
sai d account, unless sone action transferred ownership; the nere
fact that said funds were deposited in the attorney's trust account
woul d not alter their ownership.

Nor did the entry of the state court order cause the Law Firns
to have ownership interests in the Transferred Proceeds. The state
court order determ ned the ampunt of |egal fees and expenses that
each of the Law Firns was entitled to receive fromthe Proceeds,
but it did not declare that each firmowned a portion of the
Proceeds. |If the Proceeds bel onged entirely to the Debtor when the
Check was delivered and no prepetition action transferred ownership
to the Law Firns, the effect of the state court order would have
been nerely to liquidate the Law Firns' respective clains agai nst
the Debtor, since even if said order constituted a judgnent, none
of the Law Firns took the steps necessary to garnish or attach the
Proceeds in the trust account prior to Debtor's filing for
bankruptcy.(5) C.f. WIIians Managenent Enter. v. Buonauro, 489 So.
2d 160 (Fla. C. App. 1986) (enforcing judgnent by garni shment or
attachnment, rather than bringing action for replevin, is proper
mechani smrecovering funds held in attorney's trust account).

Mor eover, even if the Law Firnms had obtai ned prepetition judgnent
liens, the Proceeds still would have constituted property of the
estate, just as any other property owned by the Debtor but subject
to a lien becones property of the estate.(6) The Law Firnms woul d
have had ownership interests in the Transferred Proceeds based on
the state court order only if they had executed on garni shnents or
attachnments prepetition, which they did not do.

Footnote 5

If the Law Firnms had garni shed or attached the Proceeds in
Schwartz's trust account based on the state court order, said
gar ni shnment or attachnment m ght have constituted a preference,
since said order was entered three days before Debtor filed for
bankr upt cy.
End Foot note

Footnote 6

Simlarly, the portion of the Transferred Proceeds paid to

Bell would still be property of the estate, even though Bell had a
perfected |ien on said proceeds.

End Foot note

Consequently, Debtor owned the Proceeds entirely at the tine
she filed for bankruptcy, and thus said funds were entirely
property of the estate, unless the Transferred Proceeds bel onged to
the Law Firns at the tinme the Check was delivered or ownership of
the Transferred Proceeds was transferred to the Law Firns
prepetition. The affidavits proffered by the Trustee fail to
establish that the Law Firnms had no ownership interest in the
Transferred Proceeds, and neither Schwartz nor Larkin have provided
affidavits establishing any basis for an ownership interest in the
same. Bell, however, has provided an affidavit supported by a copy
of its retainer agreenent,(7) which contains |anguage granting Bel
an ownership interest in the Transferred Proceeds upon delivery of
t he Check:

| further agree that fromthe proceeds of any such

recovery, whether by settlenent, judgnment, or otherw se,

you may deduct the attorney's fees to which you are



entitled, together with all costs and expenses which

remain unpaid . . . (enphasis added).
Consequently, Bell is entitled to summary judgnent hol ding that the
Trustee is not entitled to avoid Bell's receipt of the Transferred
Proceeds pursuant to 11 U.S. C. Section 549(a), and the Trustee's
and Schwartz's notions for summary judgnment nust be deni ed.
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248-49 (1986).

Footnote 7

None of the parties' briefs discussed whether the |anguage
of each firm s retainer agreenent was inportant to determ ning
whet her each firmis portion of the Transferred Proceeds constituted
property of the estate. Consequently, | did not question the
parties regarding the existence or effect of such | anguage at the
noti on heari ng.

End Foot note

I will address one additional issue raised in the parties
briefs. The Law Firmassert that, in the event the Court finds the
Transferred Proceeds constituted property of the estate, said funds
were exenpted fromthe estate, and therefore the postpetition
transfers thereof were not transfers of property of the estate.
Debtor clainmed the entire anmount of the Proceeds exenpt. Property
cl ai ned exenpt is deenmed exenpt unless a party in interest files a
timely objection, which the Trustee did. See 11 U . S.C. Section
522(1). The Trustee filed a tinmely objection to said claimof
exenption, and the Debtor relinquished said claimfor the
Transferred Proceeds. Therefore, the Transferred Proceeds were
never exenpted fromthe estate, although they were tenporarily
cl ai ned as exenpt.

Footnote 8

Consequently, it is irrelevant whether Bell received notice

of the notion for approval of the "Settlenent Agreenent” wherein
Debt or relinqui shed her claimof exenption

End Foot note

ACCCRDI NGLY, | T I'S HEREBY ORDERED:

1. The portion of the Trustee's notion for summary judgnent
not previously decided is denied;

2. Schwartz's notion for sunmary judgnent is denied;

3. The portion of Bell's nmotion for sumrary judgnent not
previously decided is granted;

4. Bell shall have judgnent declaring that the Trustee is not
entitled to avoid, pursuant to 11 U. S. C. Section 549(a), the
postpetition transfer from Schwartz's trust account to Bell of
$16, 000 for attorneys fees and any additional funds received
therefrom by Bell as reinbursenment for docunmented costs;

5. Pursuant to the Order for Trial entered July 25, 1990
trial will be held in ADV 4-90-15 and 4-90-17 on August 27, 1990 at
10: 00 a. m

LET JUDGVENT BE ENTERED ACCORDI NAY.

Nancy C. Dreher
United States Bankruptcy Judge



