UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re Barthel Construction, Inc., BKY 3-91-
2463
Debt or . Chapter 7
M chael J. lannacone, Trustee ADV 3-93-0132
Plaintiff,
VS. MEMORANDUM ORDER

Dani el Barthel,

Def endant .

This matter cane on for hearing on Wednesday, Decenber 1
1993, on notion for summary judgnment by the defendant. Appearances
are noted in the record. The Court, having received and consi dered
argunents and nenoranda of |aw of counsel, and being fully advised
in the matter, now nmakes this MEMORANDUM ORDER pursuant to the
Federal and Local Rul es of Bankruptcy Procedure.

FACTS

Bart hel Construction, Inc. ("Debtor") was in the business of
bui | di ng and devel opi ng residential and commercial properties. On
May 1, 1991 an involuntary petition for relief under Chapter 11 of
the United States Bankruptcy Code ("Code") was filed against the
Debtor. The Debtor's case was subsequently converted to a Chapter
7 case under the Code on Septenber 11, 1991. M chael J. |annacone
("Trustee") was appointed the trustee of this case. The Trustee
filed this action on June 24, 1993.

Def endant Dani el Barthel ("Barthel™") is the son of the sole
shar ehol der of the Debtor, Kenneth Barthel. Defendant Barthel was
enpl oyed by the Debtor, and served as the corporate Secretary of
the Debtor until his renoval fromthat position by Kenneth Barthe
in October, 1990.(FN1) See Kenneth Barthel Transcript, pages 3 and

In the Spring of 1990, defendant Barthel executed a Purchase
Agreenent for a single-famly residence owed by the Debtor, in
Wight County, M nnesota ("Property"). Conplaint, 6 7.

On Decenber 10, 1990, the Debtor conveyed to defendant Barthe
the Property by Warranty Deed. Conplaint, 6 8  Defendant Barthe
pai d $81,000 in consideration for the conveyance. |d.

The Trustee filed this fraudul ent transfer action against the
def endant asserting that the Debtor received | ess than reasonably
equi val ent value for the Property and that the value of the
Property at the tinme of conveyance was in excess of $125,6000. The
Trustee seeks to avoid the transfer and recover property pursuant



gar age

to 11 U S.C. Sections 548 and 550.
a. Def endant Barthel's Summary Judgment Motion

Def endant Barthel filed this tinely notion for sunmary
j udgrment on Novenber 2, 1993. Defendant Barthel argues that the
Debt or recei ved reasonably equival ent value for the Property, based
upon: a pre-build independent appraisal; a 1991 Notice of
Assessnment by Wight County, Mnnesota ("Notice of Assessnent");
and, an affidavit by the defendant stating that he nade
i nprovenents to the Property estinmated to be $25,000 in val ue.

On Cctober 3, 1990, John C. Farrell, an independent
apprai ser, conducted a pre-build appraisal of the Property for the
construction | ender based upon the plans and specs of the home to
be built. M. Farrell valued the Property at $90,900. He cane to
that valuation after anal yzing three conparabl e hones sold fromthe
surroundi ng nei ghbor hoods. See Exhibit A, attached to the
Affidavit of Kenneth Barthel, filed Novenber 2, 1993 ("First
Affidavit of Kenneth Barthel"). However, the defendant argues that
the pre-build appraisal should be reduced by $8, 400, the val ue of
an attached garage. The attached garage was included in the
original plan, but not subsequently built by the Debtor. See First
Affidavit of Kenneth Barthel. The pre-build appraisal value then
reduces to $81, 500( FN2) [actual |y $82,500] when the value of the

is deducted. The defendant argues that a difference of only $500
[actual | y $1,500] exists between the purchase price and the reduced
apprai sal value. Accordingly, the defendant believes that
reasonabl y equival ent val ue was given for the Property.

As further evidence that reasonabl e equival ent val ue was
given for the Property, the defendant points to a Notice of
Assessnent, in the amount of $86,000. See Exhibit A, attached to
the Affidavit of Daniel Barthel. The defendant asserts that the
Noti ce of Assessment reflects certain inprovenments he made to the
Property after it was conveyed to him Nanmely, a garage
| andscapi ng, painting and other refinements were conpleted by him
a val ue the defendant estimates at $25,000. See Affidavit of
Dani el Barthel. Even in light of the post-purchase inprovenents to
the Property, the defendant argues that the Notice of Assessnent
reflects a value only $5,000 nore than the purchase price.
Therefore, the defendant believes that the Debtor received
reasonabl y equival ent value for the Property.

b. The Trustee's Response to Defendant’'s Sunmary Judgnent
Mot i on

The Trustee introduces several bases for denying
defendant's summary judgnment notion. The Debtor executed, on
Sept ember 20, 1990, a Sworn Construction Statenent to Sherburne
County Abstract Company ("Sworn Construction Statenment"). This was
conpleted at the time of closing of the construction |oan for the
Property. The Sworn Construction Statenment detailed a construction
cost of $107,500. See Exhibit A, attached to the Affidavit of
Cat hy McManus. Furthernore, according to Cathy MMnus' Affidavit,
the Sworn Construction Statement provides the title insurance
conpany and its insured, the lender, the identities of al
subcontractors furnishing |abor and nmaterial to the property and
the dollar amount of the materials and | abor furnished. The
Trustee argues that, based on the figures in the Sworn Construction
Statement, the cost of constructing the home, along with the |and,
exceeds the purchase price by $26, 500. ( FN3)

Additionally, the Trustee alleges that the pre-build appraisa
has limted value since it was conducted prior to the construction
of the honme. Mbdreover, the Trustee focuses the Court's attention



to a statement in the appraisal where the appraiser states that
"[t]he sale is an inter-fam |y transaction bel ow market."(FN4) The
Trust ee suggests that the appraiser's statenent supports the
Trustee's contention that the Debtor did not receive reasonably
equi val ent value for the Property.

Finally, the Trustee seeks to introduce the testinony of
Kennet h Barthel regarding the Property in another proceeding to
suggest that reasonably equival ent val ue was not received for the
Property. (FN5) Kenneth Barthel testified that the value of the |and
alone is $15,000 to $20,000. See Kenneth Barthel Transcript, page
17. (FN6) The Trustee further states that "Kenneth Barthel has
previously testified in another proceeding that he 'passed on to
his son the good fortune that Barthel Construction enjoyed in the
transaction by selling the Property to himat |ower than fair
mar ket value." Plaintiff's Menorandumin Qpposition to Defendant's
Motion for Sunmary Judgnent and Sanctions, page 3. Additionally,
the Trustee inplies that since Kenneth Barthel is a licensed rea
estate agent, he should be famliar with the Property's val ue.

The Trustee seens to suggest that those statenents are indicative
of the Debtor receiving |less than reasonably equival ent val ue for
the Property because of the famlial relationship of the parties.

C. Def endant Barthel's Response to Evidence of the Sworn
Construction Statenent

Def endant Barthel filed a second affidavit by Kenneth
Bart hel on Novenber 30, 1993 ("Second Affidavit of Kenneth
Barthel ") in response to the Sworn Construction Statenent. Kenneth
Barthel states that, "[i]n my opinion the Sworn Construction
Statenment is not indicative of the fair market value of the
Property." See Second Affidavit of Kenneth Barthel. Kenneth
Barthel further asserts the the actual cost of building the house,
including the lot, was $75,000. Sonme of the savings cane from not
bui | di ng the garage, and from defendant Barthel conpleting a |ot of
the work needed. Furthernore, Kenneth Barthel states that only
cost increases need be reported in the Sworn Construction
St atenent, not cost savings.

DI SCUSSI ON

Federal Rules of GCivil Procedure ("Fed. R Cv. P.") 56, as
i ncorporated in the Federal Rules of Bankruptcy Procedure ("FRBP")
7056, outlines the standards for summary judgnment. Fed. R Cv. P
56(c) states that:

... The judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and
that the noving party is entitled to a judgnment as a matter of
I aw.

"o [Slumary judgment will not lie if the dispute about a
material fact is 'genuine,” that is, if the evidence is such that
a reasonable jury could return a verdict for the nonnmoving party.™
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986). "Rule
56(e) itself provides that a party opposing a properly supported
nmoti on for summary judgnent may not rest upon nere allegation or
deni al s of his pleading, but nmust set forth specific facts show ng
that there is a genuine issue for trial."” 1d. at 256. The noving
party has the burden of show ng the absence of genuine issue to any
material fact, and materials presented by the noving party nmust be
viewed in light nost favorable to the nonnoving party. Adickes v.
Kress & Co., 398 U S. 144 (1970).



W thin

The only issue addressed in this fraudulent transfer action is
whet her the Debtor received reasonably equival ent value for the
Property. Pursuant to Section 548 of the Code:

(a) The trustee may avoid any transfer of an interest of
the debtor in property, or any obligation incurred by the
debtor, that was nade or incurred on or within one year

before the date of the filing of the petition, if the
debtor voluntarily or involuntarily--

(2) (A) received |l ess than a reasonably equival ent
val ue in exchange for such transfer or obligation
and ... (FN7)

The Trustee has pointed to several facts which arguably support his
contention that the Debtor did not receive reasonably equival ent
value for the Property. For instance, the Sworn Construction
St at ement suggests that the cost of constructing the Property al one
was $26,500 nore than the purchase price paid by the defendant.
VWil e Kenneth Barthel's second affidavit states that the cost of
buil di ng the house, including the lot did not exceed $75, 000, one
must question the credibility of this affiant's statement. This is
particularly so in light of previous statements, arguably assented
to by Kenneth Barthel that defendant Barthel benefitted fromthe
"good fortune" of the Debtor by purchasing the hone for |ess than
fair market value. At the very |east, Kenneth Barthel nust be
subj ect to exam nation and cross-exam nation to test the
credibility of his statenents. This can only be acconpli shed
through a trial, not on a summary judgnment notion

Furthernore, the purpose, use and industry standard related to
the Sworn Construction Statenment needs clarification. Kenneth
Barthel's second affidavit alleges certain general understandi ngs
on the use of the Sworn Construction Statenent. However, the Court
cannot determ ne on this Record whether Kenneth Barthel's
understanding is the generally accepted view in the industry, or
sinmply Kenneth Barthel's view. And, once again, the accuracy of
Kenneth Barthel's statenents nmust be tested. This can only be
acconplished in a trial setting. The Court al so notes that
pursuant to Section 101(31)(B)(vi), (FN8) defendant Barthel falls

the statutory definition of an insider. According to the Notes of
Conmittee on the Judiciary, Senate Report No. 95-989, an insider
has a sufficiently close relationship to debtor that his conduct is
subject to closer scrutiny than those dealing at arns length with
the debtor. Defendant Barthel is the son of the president and sole
shar ehol der of the Debtor, Kenneth Barthel. Accordingly, this
Court believes that a closer scrutiny of the transacti on between
t he Debtor and Defendant Barthel is warranted.

In summary, defendant Barthel has not met its burden of
showi ng the absence of genuine issue to any material fact. While
t he def endant has support for it's position that reasonably
equi val ent value was paid for the Property, the Trustee has
i ntroduced evidence to the contrary. Based on the conflicting



evidence with respect to the value of the Property and the cl oser
scrutiny that nust attach to this transaction due to the insider
status of the defendant, this Court can only conclude that there is
a genuine issue for trial. Accordingly, sunmary judgnent is

i nappropriate in this instance.

DI SPCSI TI ON
Based upon the foregoing, it is HEREBY ORDERED
Def endant Barthel's notion for summary judgnment is

deni ed.
By the Court:
Dat ed
DENNIS D. O BRI EN
U. S. BANKRUPTCY JUDGE
(FN1) Kenneth Barthel cited no specific reason for removing his son from

the position of corporate secretary.

(FN2) Unfortunately, the defendant's calculation is incorrect. Using the
def endant's nunbers, when $8,400 is subtracted from $90, 900, the pre-build
apprai sal reduces to $82,500 not $81,500. Therefore, the difference between
t he

purchase price and the reduced appraisal value is $1,500 not $500.

(FNB3) The Sworn Construction Statenment listed a total cost of $107,500 and
subtracting the $81, 000 purchase price fromthat figure, a difference of

$26, 500

exi sts between the total cost listed in the Sworn Construction Statenent and

t he

pur chase price

(FN4) The pre-build appraisal does not state the basis for this statenent.
(FN5) G &L Drywall v. Daniel K Barthel, and Scherer Bros. Lunber Co.
Hennepin Cty. Dist. ., 10th Judicial Dist., Mnn.

(FN6) In the Sworn Construction Statenent, the land cost is listed at

$25, 000.

(FN7) Section 548(a)(2)(A) is the only portion at issue here. The

Trust ee

has the burden of proving the additional elenents of Section 548.

(FNB) 101(31) "insider" includes--
(B) if the debtor is a corporation--
(vi) relative of a general partner, director, officer
or
person in control of the debtor;
END FOOTNOTE



