UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
ORDER ALLOW NG
Dal e E. Barl age, EXEMPTI ON

Debt or . BKY 4-90-1935

At M nneapolis, Mnnesota, Novenber 21, 1990.

This case came on for hearing on the objections of the
trustee and Park National Bank to the debtor's claimof exenption
of approxi mately $68,000.00 in an individual retirenment account.

G Martin Johnson appeared on behalf of the trustee, Janes M chels
appeared for the bank and Janes A. Lodoen appeared for the debtor
This court has jurisdiction pursuant to 28 U S.C. Sections 157 and
1334 and Local Rule 103(b). This is a core proceedi ng under
Section 157(b)(2)(B). Based on the nmenoranda and argunents of
counsel, and the file in this case, | nake the follow ng menorandum
order.

FACTUAL BACKGROUND

The debtor filed his Chapter 7 petition on April 10,
1990. He clainmed an individual retirenment account as exenpt
pursuant to Mnn. Stat. Section 550.37, subd. 24. At the tine the
debtor filed his petition, the I RA had a bal ance of approxi mately
$68, 000. 00 nade up of interests fromcertain stock transactions.
The trustee and the bank objected to various exenption clains
i ncluding the debtor's I RA

DI SCUSSI ON

The dispute in this matter focuses on whether the
debtor's IRA qualifies as exenpt property under Mnn. Stat. Section
550. 37, subd. 24.

The objections of the trustee and the bank are based on
two argunents. First, they argue that the rel evant portion of the
M nnesota exenption statute is preenpted by the Enpl oyee Retirenent
Income Security Act, 29 U S C Section 1144(a). Second, they
argue that the relevant portion of the Mnnesota statute is
unconstitutional since it lacks any limtation as to the anmpunt
that may be exenpted

PREEMPTI ON

Cenerally, when a petitionis filed all |egal or
equitable interests of the debtor in property becone property of
the estate. 11 U S.C. Section 541. The debtor may then chose
ei t her bankruptcy or nonbankruptcy exenptions and claimcertain
property as exenpt fromthe property of the estate. 11 U S.C
Section 522.

In this case, the debtor chose the nonbankruptcy
exenptions, specifically the statutory exenptions under M nnesota
Statutes. The debtor clainms his IRA is exenpt under Mnn. Stat.



Section 550.37, which provides in relevant part:

Subd. 1. The property nmentioned in this
section is not liable to attachnent,
gar ni shnent, or sale on any final process,
i ssued fromany court.

* * * * * *

Subd. 24. Enpl oyee benefits. The
debtor's right to receive present or future
paynments, or paynments received by the debtor
under a stock bonus, pension, profit sharing,
annuity, individual retirement account,

i ndi vidual retirement annuity, sinplified
enpl oyee pension, or simlar plan or contract
on account of illness, disability, death, age
or length of service:

(1) to the extent the plan or contract is
described in section 401(a), 403, 408, or 457
of the Internal Revenue Code of 1986, as
anended, or paynents under the plan or
contract are or will be rolled over as
provided in section 402(a)(5), 403(b)(8), or
408(d) (3) of the Internal Revenue Code of
1986, as anended; or

(2) to the extent of the debtor's
aggregate interest under all plans and
contracts up to a present val ue of $30,000 and
addi ti onal anounts under all the plans and
contracts to the extent reasonably necessary
for the support of the debtor and any spouse
or dependent of the debtor

M nn. Stat. Section 550.37, subd. 1 & 24.

The trustee and the bank argue that the debtor cannot
claimthe IRA as exenpt under Mnn. Stat. Section
550. 37, subd. 24(FNl) because it is preenpted by ERISA 29 U S.C
Section 1144. The preenption provision of ERI SA section 1144,
provi des:

Except as provided in subsection (b) of
this section, the provisions of this
subchapter and subchapter 111 of this chapter
shal | supersede any and all State |aws insofar
as they may now or hereafter relate to any
enpl oyee benefit plan described in section
1003(a) of this title and not exenpt under
section 1003(b) of this title.

29 U.S.C. Section 1144(a). Section 1003(a) describes the enpl oyee
benefit plans that section 1144 affects. Section 1003(a) provides:

Except as provided in subsection (b) of
this section and in sections 1051, 1081, and
1101 of this title, this subchapter shal
apply to any enpl oyee benefit plan if it is



est abl i shed or nmi nt ai ned- -

(1) by any enpl oyer engaged in
conmerce or in any industry or
activity affecting commerce; or

(2) by any enpl oyee organi zation
or organi zations representing
enpl oyees engaged in conmmerce or in
any industry or activity affecting
conmer ce; or

(3) by both.

29 U.S.C. Section 1003(a). In addition, Section 1002 defines an
"enpl oyee benefit plan” as an "enpl oyee welfare benefit plan or an
enpl oyee pension benefit plan.” 29 U S.C. Section 1002(3).

Al t hough enpl oyee pension and wel fare benefit plans provide for
different benefits, both plans are simlarly defined as any "pl an
fund, or programwhich . . . is hereafter established or nmaintained
by an enpl oyer or by an enpl oyee organization.” 29 U S.C. Section
1002(1) & (2).

An IRA is not established or nmaintained by an enpl oyer or
enpl oyee organi zation. An IRA is self-funded by an individual for
the exclusive benefit of that individual or that individual's
beneficiaries. 26 U S C Section 408. In fact, the definition
portion of ERI SA expressly excludes | RAs from coverage under ERI SA
29 CFR Section 2510.3-2(d)(1).

Since the debtor's I RA does not fit within the definition
of an enpl oyee benefit plan, and is expressly excluded from
coverage under ERI SA, the preenption | anguage of Section 1144 does
not apply and Mnn. Stat. Section 550.37, subd. 24 is not preenpted
by ERI SA, at least as to IRAs. (1)

CONSTI TUTI ONALI TY
The trustee and the bank al so argue that M nn. Stat.

(1) Section 550.37, subd. 24 is preenpted to the extent it
purports to exenpt ERISA qualified plans. In re Fritsvold, 115
B.R 192 (Bktcy. D. Mnn. 1990).

Section 550.37, subd. 24 violates Article |, Section 12 of the
M nnesota Constitution which provides anong other things that:

A reasonabl e amount of property shall be
exenpt from seizure or sale for the paynment of
any debt or liability. The anmount of such
exenption shall be determ ned by | aw

Mnn. Const. art. | Section 12 (enphasis added). There has been a
recent series of cases in Mnnesota that have dealt with this

| anguage in relation to the constitutionality of exenptions and the
requi renent that an exenption be limted to a reasonabl e amount.
The M nnesota Suprene Court, in deciding the first case in the
series, found the exenption for Fraternal Benefit Society benefits
unconstitutional. It went on to say:



[I]t does not follow that just because the
"reasonabl e anmount” | anguage of the
constitution requires sonme value l[imtation
that it requires a specific value limt. For
exanpl e, the section governi ng enpl oyee
benefits only exenpts those benefits '"to the
extent reasonably necessary for the support of
t he debtor and any dependent of the debtor'.

M nn. Stat. Section 550.37, subd. 24 (1986).
This type of limtation clearly passes
constitutional scrutiny because it requires a
court tolimt the size of the exenption based
upon objective criteria.

In re Tveten, 402 N.W2d 551, 558 (M nn. 1987).

Tveten was decided on March 27, 1987. 1In 1988 M nn. Laws
Ch. 490, Section 4, the Mnnesota Legislature anmended Section
550. 37, subd. 24, by deleting the last clause limting the
exenption to the amount reasonably necessary for the support of the
debt or and any dependent of the debtor, the very | anguage which the
suprenme court, a year earlier, said nmade that section
constitutional. The amendnent was effective April 12, 1988.

The bankruptcy court found that once anended, the
enpl oyee benefits exenption was unconstitutional since the
exenption was no longer limted to a reasonable amount. 1In re
Netz, 91 B.R 503 (Bktcy. D. Mnn. 1988).

On June 1, 1989, in response to the Netz decision, the
M nnesot a Legi sl ature again amended M nn. Stat. Section 550. 37,
subd. 24, to read as presently codified, and nade it retroactive to
April 12, 1988. (FN2)

The M nnesota Suprene Court dealt with a
constitutionality question again in In re Haggerty, which dealt
with a challenge to M nnesota honestead exenption |aws. The court
in Haggerty, referring to Tveten, stated that "[i]f an exenption

has no limt of any kind, then it is unconstitutional. On the

ot her hand, an exenption with a dollar, an objective, or a
statutory 'to the extent reasonably necessary' limt is a proper

| egi sl ative determ nation of reasonabl eness.” 1In re Haggerty, 448

N. W2d 363, 366 (M nn. 1989).

In the present case, the debtor argues that the exenption
for his IRAis within the constitutional limtation requirenents
set out in Tveten, and Haggerty. The debtor argues the objective
or dollar Iimtation to the exenption conmes from26 U S.C. Section
408(a) (1) which limts the annual contributions to IRAs to
$2, 000. 00 per year.

The requirenents for a valid IRA are laid out in

(FN2) The attenpt to nmake the anendnment retroactive has
constitutional problenms of its own which do not exist here.

26 U.S.C. Section 408(a). The first requirenment states:

(1) Except in the case of a rollover



contribution described in subsection (d)(3) in
section 402(a)(5), 402(a)(7), 403(a)(4), or
403(b)(8), no contribution will be accepted
unless it is in cash, and contributions wll
not be accepted for the taxable year in excess
of $2,000.00 on behal f of any individual

26 U.S.C. Section 408(a)(1).

The trustee and the bank argue that although
26 U.S.C. Section 408(a)(1) Iimts the annual contribution to an
IRA to $2,000.00, there is nolimt to the amount one can roll over
into an IRA and no limt to the total anmbunt one can accunul ate in
the account, therefore, Mnn. Stat. Section 550.37, subd. 24 nust
be unconstitutional

Both Tveten and Haggerty, require that statutory
exenption | anguage i nclude sonme kind of objective criteria limting
the exenption to a reasonabl e anmount but specifically state that
the limtation need not be a dollar anpbunt. Section 408(1)(a)
l[imts the anount of actual contributions to an I RA by a dollar
anmount, $2,000.00 per individual per year. Therefore, Mnn. Stat.
Section 550.37, subd.24, as it applies to | RAs that do not include
rollovers, is limted by objective criteria within the hol di ngs of
Tveten and Haggerty. Section 408(a)(1) prevents unlimted
contributions to an IRA. This in turn limts the anmount that an
i ndi vi dual can accunulate in an IRA. How an individual chooses to
i nvest the noney once it is in an | RA does not change this result.
Admittedly, the total amount accrued will vary according to the
i nvestnent, but in any case the total is limted by the anount that
can be invested.

The ability to rollover funds into an I RA from ot her
retirement plans poses a different problemwhich is not present
here and which |I need not address.

In making this decision | am m ndful of the deference
that should be given to the legislature. Duly enacted statutes are
presuned constitutional unless a party challenging the statute can
denonstrate beyond a reasonabl e doubt that the statute violates
some provision of the Mnnesota constitution. In re Tveten, 402
N.W2d at 556. This is especially true here. The |egislature was
aware of the constitutional problemand intentionally crafted the
current version of subd. 24 with the constitutional requirenents in
mnd. The legislature's exercise of its constitutional nmandate to
determ ne the ampunt of exenption should not be overturned lightly.

The $2,000.00 [imtation set out in 26 U S.C. Section
408 (a) (1) satisfies the constitutional requirenent that al
exenptions be limted to a reasonabl e amount. Therefore, | find
that M nn. Stat. Section 550.37, subd. 24, is constitutional as it
relates to |RAs that do not include rollovers under 26 U S.C.
Section 408.

THEREFORE, | T IS ORDERED:

The debtor's exenption of his individual retirenment
account is allowed.



ROBERT J. KRESSEL
CH EF UNI TED STATES BANKRUPTCY JUDGE



