UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
FRED H. BAINE, BKY 99-40683

Debt or .

JAMES E. RAMETTE, TRUSTEE

Plaintiff, ADV 99- 4278
V. -
FRED H. BANE, VEMORANDUM CORDER
Def endant .

At M nneapolis, Mnnesota, July 27, 2000.

The above entitled matter cane on for hearing on April 26,
2000, on the motion of the Plaintiff, Trustee Janmes E. Ranette
(“Trustee”) to conpel discovery. Randall Seaver appeared for the
Trustee; Thomas M Il er and Peter Thonpson represented the Debtor.
The notion relates to two subpoenas issued by the Trustee to | aw
firms regarding their representation of Debtor/Defendant Fred
Bane (“Debtor”). This order will address only the notion as it
relates to the law firmof Kennedy & Graven. The remaining
issues wll be addressed in a separate order. Based upon the
record before the court and the briefs and argunents of counsel,
the court nakes the follow ng findings and concl usi ons.

The Debtor’s bankruptcy case was comrenced on February 10,
1999, on the filing of an involuntary Chapter 7 petition. On

February 16, 1999, the Debtor voluntarily converted the case to



one under Chapter 11. Upon the entry of the order for relief,
Debt or becanme a Debtor-in-Possession (“DIP"). 11 U.S.C. 8§
1106(a) and 1107. The Debtor, as the DI P, subsequently enpl oyed
the law firm of Kennedy & Graven to represent the DIP in the
bankruptcy proceedings. The court entered an order approving
such enpl oynent on March 1, 1999. It appears, froma revi ew of
subsequently filed fee applications, that Kennedy & G aven ai ded
the Debtor in preparing the bankruptcy schedul es, statenent of
financial affairs, and various other docunents related to the
bankruptcy proceedi ngs. Kennedy & G aven has filed an
application for paynent of adm nistrative expenses for services
rendered to the DIP. Such application seeks reinbursenent from
the estate in the amount of $40, 369. 39.

On May 19, 1999, the Debtor’s case was converted, over the
Debtor's objection and at the urging of virtually all his
creditors, back to a Chapter 7 proceeding. The Trustee was
appointed to serve as the trustee of the Debtor’s case. 1In the
course of adm nistering the estate, the Trustee di scovered what
he believed to be nunerous inconsistencies, errors, and om Ssions
in the Debtor’s schedules. |In addition, the Trustee di scovered
that the Debtor had transferred significant assets wth what the
Trustee believed to be an intent to hinder, delay, or defraud
Debtor’s creditors. For these and other reasons, the Trustee

filed a conplaint conmencing the present adversary proceedi ng,



whi ch seeks to deny the Debtor his discharge and to recover
property of the estate. In response, the Debtor signed a
confession of judgnent. Based upon the confession of judgnent
and the agreenent of the parties, the court entered judgnent on
Septenber 27, 1999, denying the Debtor his discharge. The issue
of the Trustee’'s right to a noney judgnent was reserved pendi ng
further discovery.

As part of the discovery in this proceeding, the Trustee
i ssued two subpoenas, which are the subject of the present
notion. The subpoena addressed in this order was served upon the
law firmof Kennedy & Graven. It required the firmto appear for
a deposition and sought:

Any and all docunents constituting, evidencing, or

relating to all files and docunents prepared,

mai nt ai ned, or received by [the firm in connection

with the Fred H Bane Chapter 11 bankruptcy case from

February 16, 1999 through May 18, 1999. This request
includes, but is not limted to, all attorney notes,

menor anda, billing records and correspondence to or
from anyone including, without limtation, Fred H
Bane.

Inportantly, all the information sought by the subpoena rel ated
to the firmis work wiwth the Debtor during the period he acted as
DIP. The Trustee has made abundantly clear that he is not
seeking to inquire into comuni cations of any sort that occurred
prior to the date Debtor voluntarily converted his case to a

Chapter 11 or after the case was reconverted to a Chapter 7.



Kennedy & Graven responded that the firmwoul d assert the
attorney-client privilege on behalf of the Debtor. Specifically,
the firmstated in a letter to the Trustee, “You thus should
expect that, if required to appear at the deposition, Kennedy &
Graven is not in a position to do anything other than to assert
the attorney-client privilege and work product doctrine and wll
not produce any docunents.”! The Trustee replied that he was the
hol der of the privilege and would waive it. The Debtor countered
that the privilege did not shift to the Trustee upon conversion
because he was an individual debtor, rather than a corporate
debtor. He further contended that the subpoena violated his

Fifth Anendment privil ege against self-incrimnation.?

YAl t hough Kennedy & Graven initially asserted the work
product doctrine, such issue has not been argued or briefed to
this court. |In any event, because the Debtor has already been
deni ed his discharge, the Trustee is only seeking information
Wi th respect to undi sclosed assets and transfers. Accordingly,
the Trustee is no longer technically an adverse party to the
Debt or .

2The Debtor al so suggests that the Trustee nust prove that
the informati on sought fromthe Debtor’s attorney was not
ot herwi se available. See Shelton v. Anerican Mdtors Corp., 805
F.2d 1323, 1327 (8th Cr. 1986) (requiring that a party seeking
to take the deposition of opposing counsel show that (1) no other
means exi st to obtain the information; (2) the information sought
is relevant and non-privileged; and (3) the information is
crucial to preparation of the case). However, Shelton involved a
situation where one party sought to depose counsel representing
an adverse party in the on-going litigation. The court placed
strict limtations on such a discovery device. The policy
underlying the Shelton decision is not present in this case.
Kennedy & Graven is not representing the Debtor in the on-going
l[itigation with the Trustee. Moreover, because the Debtor has
al ready been denied his discharge, he is no | onger an adverse
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The matter, however, is not so black and white as the
parties would have it be. As set forth below, as to sone
gquestions and with respect to sone docunents, the Trustee wl|
hold the attorney-client privilege and wll be free to waive it;
as to others, the privilege may belong to the Debtor. The Fifth
Amendnent does not apply to testinony by attorneys at Kennedy &
Graven, but it may protect sone docunents from production. This
opinion will provide guidance to the parties regarding the
further conduct of discovery.

A. Attorney-Client Privilege

A trustee in bankruptcy has statutory authority to require
turnover of records held by fornmer attorneys, but such authority
is specifically nmade "subject to any applicable privilege.” 11
US. C 8 542(e). Federal Rule of Evidence 501, applicable in
bankruptcy courts, provides that, except where state | aw provides
the governing rule in civil proceedings, federal common | aw

governs the assertion of evidentiary privileges. Fed. R Evid.

party to the Trustee. The Trustee is only seeking information,
of which Kennedy & Graven has first hand know edge as a fact

wi tness, that will enhance the value of the estate. Therefore,
there is no need to neet the three part test set forth in
Shelton. However, even if the Shelton test applies, the Trustee
has net his burden. First, the information sought by the Trustee
is of a nature that it would only be avail abl e through Kennedy &
Graven or the Debtor. Because the Debtor has asserted his Fifth
Amendnent privilege with respect to all requests for information,
the information is not otherw se avail able. Second, to the
extent described in nore detail below, the information is not
privileged. Third, such information is crucial to the

adm ni stration of the estate.



501. Thus, federal common | aw governs control of a debtor’s

privileges. Foster v. HIll (In re Foster), 188 F.3d 1259, 1264

(10th Gr. 1999); French v. Mller (Inre Mller), 247 B.R 704,

708 (Bankr. N.D. Chio 2000); Myore v. Eason (ln re Bazenore), 216

B.R 1020, 1022-23 (Bankr. S.D. Ga. 1998).
The attorney-client privilege is the ol dest of the
privileges for confidential comunications known to the common

law. 1n re Hunt, 153 B.R 445, 450 (Bankr. N. D. Tex. 1992)

(citing Upjohn Co. v. United States, 449 U.S. 383, 389 (1981)).

The privilege “encourages full and frank conmuni cati on between
attorneys and their clients and thereby pronotes broader public
interests in the observance of |aw and adm nistration of
justice.” Hunt, 153 B.R at 450 (quoting Upjohn, 449 U. S at
389). The party claimng the privilege nust establish its

applicability. Foster, 188 F.3d at 1264 (citing Intervenor v.

United States (In re Grand Jury Subpoenas), 144 F.3d 653, 658

(10th Gr. 1998)). Moreover, because evidentiary privileges
operate to exclude rel evant evidence and thereby bl ock the
judicial fact finding function, they are not favored, and, where

recogni zed, nust be narrowWy construed. 1d.; Wiyte v. WIlians,

152 B.R 123, 127 (Bankr. N.D. Tex. 1992).
I n general, blanket assertions of the attorney-client
privilege are disfavored. Foster, 188 F.3d at 1264; darke v.

Anerican Commerce Nat'l Bank, 974 F.2d 127, 129 (9th Gr. 1992).




The privilege nmust ordinarily be raised as to each item sought or
question asked in order to allow the court to rule with
specificity. Carke, 974 F.2d at 129. 1In this case Kennedy &
Graven asserted that if required to appear at the deposition, it
could do nothing other than to assert the attorney-client
privilege. Odinarily, such an assertion would be insufficient.
However, the Trustee’s notion actually raises the issue of who
holds the right to waive or assert the privilege if it actually
applies to any particul ar question or docunent. Accordingly, |
wi |l address that issue but will not and cannot at this point
decide the propriety of any |ater assertion of the attorney-
client privilege as to a particular question or docunent.

Qut si de of bankruptcy, the attorney-client privilege bel ongs
solely to the client. Mller, 247 B.R at 708; Bazenore, 216
B.R at 1023; Hunt, 153 B.R at 450. However, in Commbdity

Futures Tradi ng Conm ssion v. Wintraub, 471 U S. 343 (1985), a

unani nous Suprenme Court held that “the trustee of a corporation
i n bankruptcy has the power to waive the corporation’ s attorney-
client privilege with respect to prebankruptcy conmunications.”

Id. at 358. The Court, relying upon Butner v. United States, 440

U S 48 (1979), reasoned that bankruptcy problens shoul d be
anal yzed by the same principles that woul d govern anal ogous
nonbankruptcy situations. Accordingly, it held that “because the

attorney-client privilege is controlled, outside of bankruptcy,



by a corporation’s managenent, the actor whose duties nost
resenbl e t hose of managenment should control the privilege in
bankruptcy, unless such a result interferes with policies
underlying the bankruptcy laws.” Wintraub, 471 U S. at 351-52.
The court concluded that, because the trustee receives w de-
rangi ng managenent authority over the debtor, the trustee is the
“actor whose duties nost closely resenble those of managenent.”
Wei ntraub, 471 U S. at 354. Because such result did not
interfere with the policies underlying the bankruptcy | aws, and
because of the policy considerations raised if corporate managers
were allowed to use the attorney-client privilege as a shield to
protect thenselves fromanswering for their own wongful acts,
the Court gave the bankruptcy trustee the power to waive a

corporate debtor’s attorney-client privilege. 1[d.; see also

Ctibank, N.A. v. Andros, 666 F.2d 1192 (8th Cr. 1981) (a pre-

Wei nt raub deci sion reaching the same result and using a simlar
anal ysi s as Wi ntraub).

The Supreme Court’s decision in Wintraub, however, does not
address the fact situation presented by the Trustee's notion.
Unli ke Wi ntraub, the information sought by the Trustee rel ates
to postpetition communi cations between a D P and its bankruptcy
counsel . Because at all relevant tines this was a Chapter 11
proceedi ng, the Debtor was acting as the DI P when such advi ce was

given. | have found no cases discussing the question of who



hol ds, and can thus waive, the attorney-client privilege as to
post petition comuni cations, either in the case of a corporate
DIP or in the case of an individual DI P, once the case is
converted to a Chapter 7. This appears to be a case of first

i npression. See Hon. Barry Russell, Bankruptcy Evidence Manual 8

501. 10, at 578 (1999) (finding no reported cases on this issue).
Because there are no reported cases on this issue, | mnust
begin wwth the framework established by the Suprenme Court. |If
this case involved corporate DIP, the Suprene Court’s analysis in
Wi ntraub woul d al nost directly apply. A corporate DI P, just
li ke a solvent corporation outside of bankruptcy, is an inaninate
entity that nust act through agents. Wile the corporation
remai ns in possession, its managenent controls the attorney-
client privilege. WlIllians, 152 B.R at 127. \Wen a case is
converted and a trustee is appointed, the trustee’s functions are
not only anal ogous but nearly identical to the fornmer corporate
DIP. Thus, just as in Wintraub, the trustee becones the agent

in control of the attorney-client privilege. See Weintraub, 471

US at 356; WIllians, 152 B.R at 127-28.

The anal ysis becones nore difficult, however, in this case
because the Debtor is an individual, and individuals are not
required to act through agents. Again, | nust begin with the
Wi ntraub analysis, which requires that the court analyze the

situation according the principles that woul d govern anal ogous



nonbankruptcy situations. Wintraub, 471 U S. at 351 (citing

Butner v. United States, 440 U. S. 48, 55 (1979)).

Upon comrencenent of a bankruptcy case, all the debtor’s
property passes to the estate. 11 U S.C. 8 541. The DIPis a
fiduciary for the bankruptcy estate and assunes virtually all of
the rights and responsibilities of a bankruptcy trustee. 11

US C § 1107; WIf v. Winstein, 372 U S. 633, 649-50 (1963);

Wllianms, 152 B.R at 127. The Suprenme Court has described this
concept as a “receivership without a receiver.” WIf, 372 U S
at 649. Thus, while the exact scope of a DIP's fiduciary duties
IS subject to sone debate, it is clear that a DIP has a duty to
creditors of the estate not to waste the estate’s assets.

Jeffrey C. Krause, Wiose Lawyer Are You: Fiduciary Obligations of

Debt or and Debtor-in-Possession and Counsel, 31 Beverly Hills

B.A J. 37, 39 (1997); see also WIf, 372 U S. at 649-50;

Wllians, 152 B.R at 128. 1In this case, the Trustee
subsequently assuned the role as the trustee for the estate when
the case was converted back to Chapter 7.

The nost anal ogous nonbankruptcy situation to the
circunstances presented in this case is when an i ndividual
transfers all of his assets into a trust, nanmes a trustee, and
t hen, subsequently, a successor trustee is nanmed. |In general, a
successor trustee has the sanme powers and duties as the original

trustee. 3 WIlliamF. Fratcher, Scott on Trusts 8§ 196 (4th ed.
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1988). Thus, in the nonbankruptcy context, when a successor
trustee takes office, he assunes all powers of the original
trustee, including the power to assert the attorney-client
privilege with respect to confidential comunications between the
original trustee and an attorney on matters of trust

adm ni stration. Mbell er v. Superior Court, 947 P.2d 279, 283

(Cal. 1997). Therefore, according to the analysis required by
Wei ntraub, the Trustee in this case, as the trustee for the
bankruptcy estate, succeeded to the DIP's power to assert or
wai ve the attorney-client privilege wwth respect to matters
involving the adm nistration of the estate.

Moreover, the fact that the information sought relates to
postpetition advice is inportant because Kennedy & Gaven’s role,
at least on its face, was solely to serve as attorney for the
DIP. The attorney for the DIP may only represent the individual
interests of the debtor in a very fewlimted instances, such as

in proposing a plan. In re Tomaiolo, 205 B.R 10, 16 (Bankr. D

Mass. 1997).° In all other instances, the attorney for the DIP
represents the estate’'s interests. 1d. Essentially, the estate

was Kennedy & Graven’s client, not the Debtor. This role as

At least initially, it appears that nost, if not all, of
t he advi ce was or should have been given to the DI P, not the
Debtor individually. It is inportant to note, however, that to

the extent any of the advice was given to the Debtor as an

i ndi vidual rather than as the DIP, there may be a privil ege
attached that belongs to the Debtor individually, and not to the
DIP. This possibility is discussed in detail bel ow

11



attorney for the estate is confirnmed by the fact that Kennedy &
Graven has sought paynent of $40,369.39 fromthe assets of the
estate for its work as attorney for the DIP and fromthe detailed
fee application that it filed indicating work typically invol ved
in representing a Chapter 11 D P

This situation is simlar to trustees and other fiduciaries
who seek | egal advice in non-bankruptcy contexts. It is commonly
understood that a trustee cannot assert the attorney-client
privilege individually with respect to advice concerning trust
adm ni stration because the trustee is representing the
beneficiaries of the trust and he is, therefore, not the real

client. United States v. Evans, 796 F.2d 264, 265-66 (9th Gr

1986); Garner v. Wl finbarger, 430 F.2d 1093 (5th Gr. 1970);

Petz v. Ethan Allen, Inc., 113 F.R D. 494, 497 (D. Conn. 1985);

United States v. Delillo, 448 F. Supp. 840, 841 (E.D.N. Y. 1978).

As in the non-bankruptcy fiduciary context, the DIP in this case
was not acting individually but as an entity representing the
interests of the estate. Thus, it would be anomal ous to deny the
estate access to the legal advice sought on its behalf.
Accordingly, as to comuni cations regarding adm ni stration of the
estate, the estate, as Kennedy & Graven’s true client, is the
only party that can waive the privilege. Because the Trustee is

now the representative of the estate, he controls that decision.

12



As addressed in Wintraub, this result does not have
chilling effects on the attorney-client privilege because a
trustee always runs the risk that a successor trustee or
beneficiary will waive the privilege, regardless of the filing of

a bankruptcy petition. See Wintraub, 471 U S. at 357; Meller,

947 P.2d at 285 (finding that the result is not unfair in |ight
of the nature of a trust and the trustee’s fiduciary duties).

A cl ose, but not precise, case on point is Wiyte v. WIlians

(Inre Wllianms), 152 B.R 123 (Bankr. N.D. Tex. 1992). Even

t hough Wllianms dealt with pre-petition communications, this case
properly understood the fundanental inportance of a DIP' s
position in bankruptcy. It recognized that, although there are
di fferences between a corporate and an individual D P
t he individual debtor who becones an individual debtor
i n possession neverthel ess obtains the fiduciary
responsibility of any debtor in possession. Like the
corporation which becomes a debtor in possession upon
t he bankruptcy filing, an individual debtor in
possessi on beconmes a fiduciary to the estate with
rights and duties different than a pre-bankruptcy
individual. . . . Accordingly, an individual debtor in
possessi on nmust exercise control over the individual’s
attorney/client and accountant/client privileges
consistent wwth his fiduciary responsibility.
Wllians, 152 B.R at 128. Wuen a trustee was subsequently
appointed, the Wllianms court held that the trustee succeeded to
t he debtor-in-possession’s fiduciary responsibilities. 1d. at
129. The trustee, therefore, also succeeded to control over the

attorney-client privilege. |d.
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| see no reason why the sane analysis would not apply to
post petition comuni cati ons between the DIP and its attorney.

The Debtor argues that the present nmatter is distinguishable from
WIllians because the trustee in Wllianms was not adverse to the
debtor. However, just as in this case, the trustee in WIllians
was seeking to discover information about undi scl osed assets and
transfers. Moreover, just as in Wllians, this case no | onger

i nvol ves the denial of the Debtor’s discharge. Thus, any
adversity between the Debtor and the Trustee is inherent in the
nature of the proceedings. Such adversity, including the threat
of crimnal prosecution, was present in Wllians as it is in this
case. Accordingly, such adversity does not distinguish the two
cases.*

Accordingly, | find that the attorney-client privilege has
passed to the Trustee with respect to conmuni cati ons between
Kennedy & Graven and the Debtor during the period that the Debtor
served as the DIP as to all matters having to do with
adm nistration of the estate, including, in particular,

di scl osure and recovery of assets. It is, therefore, the
Trustee's privilege to waive or assert as to questions regarding
such representation of Debtor as an individual in Chapter 11

serving as a Debtor-in-Possession.

* The Wllians case notes that it did not involve the
debtor’s Fifth Amendnment privilege. The Debtor’'s claimto a
Fifth Amendnent privilege in this case will be addressed bel ow.
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| f, however, Kennedy & Graven actually provided advice to
Debtor as an individual, and not as a Debtor-in-Possession, the
answer may be different. As stated above, the DIP is an entity
distinct fromthe Debtor and is a fiduciary of the estate.
Because the issue raised by the Trustee's notion relates to the
DIP's and the estate's attorney-client privilege, the status of
the Debtor as an individual is not relevant. This is not true,
however, if and to the extent Kennedy & Gaven provided advice to
Debtor as an individual. 1t is clear that under certain
circunstances it is perfectly acceptable for the attorney for the
DIP to represent the Debtor individually. The Bankruptcy Code
i nposes certain responsibilities on the debtor, while others are
pl aced on the DIP. Krause, supra, at 40. Thus, where the debtor
is acting as the debtor rather than the D P, such as in proposing
a plan of reorgani zation, the attorney-client privilege bel ongs

to the debtor individually, not to the estate. See Tommiolo, 205

B.R at 16 & n.1; Krause, supra, at 41.° |Indeed, the sanme may be

It is the Debtor’s burden to prove that he was advi sed
individually, rather than in a representative capacity as the
DIP. Intervenor v. United States (In re Grand Jury Subpoenas),
144 F. 3d 653, 658-59 (10th Cir. 1998). To do so the Debtor nust
neet the following test: (1) the Debtor nust show that he
approached Kennedy & Graven for the purpose of seeking |egal
advice; (2) he nust denonstrate that when he approached Kennedy &
Graven, he nmade it clear he was seeking legal advice in his
i ndi vidual rather than representative capacity; (3) he nust
denonstrate that Kennedy & Graven saw fit to communicate with him
in his individual capacity, knowi ng that a possible conflict
could arise; (4) he nust prove that his conversations with
Kennedy & Graven were confidential; and (5) he nust show that the

15



true even if such individual advice was beyond the scope of
Kennedy & Graven’s retention and even if the estate paid for such
services.®

Whet her an individual debtor’s attorney-client privilege
transfers to the trstuee is the precise issue |eft open by
Wei ntraub. The court in Weintraub was clear not to include
i ndi vi dual debtors in its analysis:

[Qur holding today has no bearing on the probl em of

i ndi vi dual bankruptcy, which we have no reason to
address in this case. As we have stated, a
corporation, as an inanimate entity, nust act through
agents. Wen the corporation is solvent, the agent
that controls the corporate attorney-client privilege
is the corporation’s managenent. Under our hol ding

t oday, the power passes to the trustee because the
trustee’s functions are nore closely anal ogous to those
of managenent outside of bankruptcy than are the
functions of the debtor’s directors. An individual, in
contrast, can act for hinself; there is no “managenent”
that controls a solvent individual’s attorney-client
privilege. |If control over that privilege passes to a
trustee, it nust be under sone theory different from
the one that we enbrace in this case.

Wei ntraub, 471 U S. at 356-57.
Si nce Weintraub, several courts have addressed the status of

the attorney-client privilege as to prepetition comrunications

substance of his conversations wth Kennedy & Graven did not
concern matters involving adm nistration of the estate. 1d.

®The exi stence of an attorney-client relationship and
privilege is not dependent on the client hinmself paying the
attorney. The relationship and the privilege nmay exist even
t hough the attorney’s fees are paid by a third party. Dole v.
Ml onas, 889 F.2d 885, 888 n.5 (9th Cr. 1989); United States v.
Edwards, 39 F. Supp.2d 716, 722 (MD. La. 1999).
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bet ween an i ndi vi dual debtor and such individual debtor's
attorneys. The cases appear to fall into three categories.

On one end of the spectrum are those which, unable to find
sonme “other theory” upon which to hold that the privilege
transfers to the trustee, appear to hold that per se an
individual's attorney-client privilege as to prepetition

comruni cati ons never passes to the trustee. See, e.q., Hunt, 153

B.R at 451-52; Inre Silvio De Lindegg Ocean Dev. of Am, Inc.,

27 B.R 28, 28 (Bankr. S.D. Fla. 1982); In re Tippy Toggs of

Mam, Inc., 237 B.R 236, 239 (Bankr. S.D. Fla. 1999) (with

little analysis). These courts, using the Weintraub and Butner
analysis, find that the nost appropriate analogy to an individual
debtor and the trustee is an individual and the purchaser of that
i ndi vidual’s assets. Hunt, 153 B.R at 453. The Hunt court

not ed:

The trustee of an individual debtor assunes control
over nost of the assets of that individual, just as he
does in the case of a corporate debtor. The trustee,
however, does not control the individual hinmself; he
cannot force the debtor to do anything the individual
debtor does not wish to do. The trustee, in effect,
has no nore control over the activities of an

i ndi vi dual debtor than does a person who has purchased
all of that person’s assets: he is only given the power
to control the use of the assets. The nere transfer of
assets fromone person to another does not entail the
transfer of the individual’s attorney-client privilege
as well.

Hunt, 153 B.R at 453 (quoting Wlliam R Mtchelson, Jr., \Wiver

of the Attorney-Cient Privilege by the Trustee in Bankruptcy, 51

17



U Chi. L. Rev. 1230, 1259 (1984)). Thus, using this analysis,
the individual debtor’s attorney-client privilege does not
transfer to the trustee.

At the other end of the spectrumare the few cases which
hol d that per se an individual's attorney-client privileged

communi cations always transfer to the trustee. 1n re Foster, 217

B.R 631 (Bankr. D. Colo. 1997), overruled, 188 F.3d 1259 (10th

Cr. 1999); Inre Smth, 24 B.R 31 (Bankr. S.D. Fla. 1982).

A third and nore common analysis is that an individua
debtor’s attorney-client privilege as to prepetition
conmmuni cations does transfer to the trustee under certain
circunstances, i.e., when on balance the trustee's duties to
maxi m ze the value of the estate outweigh the policies underlying
the attorney-client privilege and the harmto the debtor of
di scl osure. Foster, 188 F.3d at 1265; Bazenore, 216 B.R at

1024; WIllians, 152 B.R at 129-30; see also Mller, 247 B.R at

709 (applying the bal anci ng approach, but concl udi ng that the
privilege should not transfer to the trustee under the facts of

the case).’

"Most of the reported cases addressing the issue are
di scussed and analyzed in |I. Labovitz and Wn Labovitz, Attorney
Client Privilege in |Individual Bankruptcy Cases: An Energing
Oxynoron, 104 Cow L.J. 301 (1999); see also, Mller, 247 B.R at
709.
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The Eighth G rcuit has not ruled on this precise issue.?
However, a non-bankruptcy case suggests that the court would
align with the cases adopting a bal anci ng approach. See

Pritchard-Keang Nam Corp. v. Jaworski, 751 F.2d 277, 284 (8th

Cir. 1984). 1In that case the court noted, “[d]ecisions regarding
the attorney-client privilege should not be based on a rigid

anal ysis. Rather, the focus is on whether the detrinent to
justice fromforeclosing inquiry into pertinent facts is
out wei ghed by the benefits to justice froma franker disclosure
in the lawer’s office.” 1d. The only Crcuit Court to address

the i ssue has adopted such a bal anci ng approach. Foster v. Hil

(Ln re Foster), 188 F.3d 1259, 1268 (10th Cr. 1999).

Based upon this Eighth Grcuit precedent, the weight of the
devel opi ng case | aw, and the foregoing analysis of the issue, |
find the bal ancing approach to be the applicable test.

In this case the Debtor has al ready been denied his

di scharge, and the Trustee is only seeking to uncover assets and

8Courts have cited the Eighth Circuit’s opinion in Gitibank
N.A. v. Andros, 666 F.2d 1192 (8th Cr. 1981) to support both
sides of the debate. See Inre Smth, 24 B.R 3, 4 (Bankr. S.D
Fla. 1982) (holding that the attorney-client privilege always
passes to the trustee even if the debtor is an individual); In re
Silvio De Lindegg Ocean Dev. of Am, Inc., 27 B.R 28, 28 (Bankr.
S.D Fla. 1982) (holding that an individual’s attorney-client
privilege never transfers to the trustee). However, the Andros
deci sion does not on its face decide the issue with respect to an
i ndi vidual debtor. Andros, 666 F.2d at 1193 (“This case presents
the single issue of whether the trustee in bankruptcy nay waive
the attorney-client privilege of a corporate debtor, over the
obj ection of officers of the debtor corporation.”).

19



avoi dabl e transfers that nay benefit the estate. Thus, while if
successful the trustee may recover assets fromthird party
transferees, as to these activities there is no apparent and

denonstrable harmto the Debtor. See Wllianms, 152 B.R at 129-

30. In fact, by waiving the privilege, the Trustee nay benefit
the estate by the recovery of assets, thus indirectly benefitting
t he Debtor by providing assets with which to pay his

nondi schargabl e debts to his creditors. Therefore, as to nost
gquestions the Trustee could ask of counsel, the answer could not
pl ace the Debtor and the Trustee in a position adverse to each

ot her and the balance would likely tip in favor of disclosure.

As to other questions, however, especially those going to
activities giving rise to potential crimnal prosecution, the

bal ance woul d probably tip in favor of sustaining assertion of
the privilege, in which case the trustee would have the
opportunity to raise the crine-fraud exception to the privilege.?®
As the Tenth G rcuit has warned, however, such judgnents nay not
be made on a global basis: "If a court resolves a privilege

di spute by bal ancing anal yses, it nust instead focus on specific

facts and docunents." Foster, 188 F.3d at 1265. Thus, in the

'n this circuit, attorney-client comunications |ose their
privileged character when the attorney is consulted to further a
continuing or contenplated crimnal or fraudul ent schene.
Pritchard-Keang, 751 F.2d at 281. This crinme-fraud exception to
the attorney-client privilege requires a showing that the client
was engaged in or planning a crimnal or fraudul ent schene when
he sought the advice of counsel to further the schene. |[d.
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case of any advice provided by Kennedy & Gaven which the firm
provided to Debtor in his individual as opposed to his DI P
capacity, the question is not ripe for a ruling until a question
is asked by the Trustee, an answer is refused, and a | egal record
made.
B. Fifth Amendnent

The Debtor asserts that, regardl ess of the application of
the attorney-client privilege, disclosure of the information
sought from Kennedy & Graven would violate his Fifth Arendnent
privilege against self-incrimnation. The Fifth Amendnent
provides, in relevant part, that no person “shall be conpelled in
any crimnal case to be a witness against hinself.” U S. Const.
amend. 5. A proper assertion of the Fifth Armendnent privil ege
requires three elenents: (1) a conpelled disclosure, (2) found to

be testinmonial, (3) which is incrimnating. Inre Hunt, 153 B.R

445, 452 n.11 (Bankr. N.D. Tex. 1992).
In general, there is no constitutional right not to be

incrimnated by the testinony of another. |Intervenor v. United

States (In re Grand Jury Subpoenas), 144 F.3d 653, 663 (10th Grr.

1998). The privilege against self-incrimnation is solely for
the benefit of the witness and is purely a personal privilege of
the witness, not for the protection of other parties. 1d.
Accordingly, a party incrimnated by evidence produced by a third

party sustains no violation of his own Fifth Anmendnent rights.
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California Bankers Ass’'n. v. Shultz, 416 U. S. 21, 55 (1974).

Therefore, in this case, conpul sion of Debtor’s attorney’s
testinony as to voluntary statenents nmade by the Debtor does not
inplicate the Fifth Arendnent’s protection of the Debtor against

conpul sory self-incrimnation. Gand Jury Subpoenas, 144 F.3d at

663; Hunt, 153 B.R at 452 n. 11.

There is one exception to this rule, however. Were an
attorney is being conpelled to produce docunents that the client
coul d personally bar from production under the Fifth Arendnent,
the attorney to whomthey are delivered for the purpose of
obt ai ning | egal advice should al so be i mune from subpoena. |In

re Gand Jury Proceedi ngs, Subpoenas For Docunents, 41 F.3d 377,

379 (8th Cr. 1994); Gand Jury Subpoena, 144 F.3d at 663

(citing Fisher v. United States, 425 U S. 391, 296 (1976)). Such

a scenario occurs only when the act of producing the docunents

thenmsel ves is both incrimnating and testinonial. Foster v. Hil

(ILn re Foster), 188 F.3d 1259, 1270 (10th Cr. 1999).

The act of producing evidence in response to a subpoena

has comuni cati ve aspect of its own, wholly aside
fron1the contents of the papers produced. Conpliance
wi th the subpoena tacitly concedes the existence of the
papers demanded and their possession or control by
[their owner or the owner’s agent]. It also would
indicate the [owner or agent’s] belief that the papers
are those described in the subpoena . :

Fi sher, 425 U. S. at 410. Thus, the Suprene Court recognized that
the act of produci ng docunents can comruni cate the exi stence of

t he docunents, possession or control of the docunents, or the
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authenticity of the docunents. |[|d.; Gand Jury Proceedings, 41

F.3d at 379.

[ Cl]ompul sion [is] clearly present, but the nore
difficult issues are whether the tacit avernents [nmade
by the act of production] are both “testinonial” and
“incrimnating” . . . . These questions perhaps do not
| end thensel ves to categorical answers; their

resol ution may i nstead depend on the facts and
circunstances of particular cases or classes thereof.

Fi sher, 425 U. S. at 410; Gand Jury Proceedi ngs, 41 F.3d at 379.

In this case, the Debtor has asserted a bl anket claimof the
Fifth Anmendnent privilege. Such an assertion is generally not

permssible. In re French, 127 B.R at 434, 439 (Bankr. D. M nn.

1991). Wiile it is clear that the Debtor’s assertion nust fai
with respect to testinony by Kennedy & Graven, the Fifth
Amendnent may prevent the production of sonme of the docunents
demanded by the Trustee. Under these circunstances, the Debtor’s
bl anket assertion of the Fifth Amendnent privilege prevents the
court from considering the precise facts and circunstances of
this case and determ ning whether the act of producing the
docunent s demanded by the Trustee would be both testinonial and

incrimnating. See Foster, 188 F.3d at 1272. Thus, the court

cannot made a determ nation regarding this issue until the Debtor
claims the Fifth Arendnent privilege as to the production of
speci fi c docunents.

C. Concl usion
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Based upon the foregoing, I will order the law firm of
Kennedy & Graven to appear for the deposition noticed by the
Trustee. As to testinony regarding its representation of the
Debtor as the DIP, the Trustee has waived any attorney-client
privilege that nmay apply.

As to any testinony regardi ng Kennedy & G aven’'s
representation of the Debtor individually, the Debtor may assert
the attorney-client privilege with respect to specific questions,
but such assertion nust conply with the dictates of this opinion.
If there are any disputes as to the propriety of the Debtor’s
assertion of the attorney-client privilege, the court wll
consi der such assertion on a question by question basis.

Contrary to the Debtor’s contention, the Fifth Arendnent
does not protect the Debtor froma third party’ s testinony.

Thus, no deposition testinony of Kennedy & Graven shall be
prevented on the basis of the Fifth Amendnent.

Kennedy & Graven shall al so be prepared to turn over the
docunents described in the Trustee’s subpoena. However, counsel
for the Debtor shall be permtted to review such docunents prior
to their delivery. The Debtor shall at that time nmake his
assertions of attorney-client privilege as to any specific
docunents related to Kennedy & Graven’s representation of the
Debtor individually, wthin the dictates of this opinion. He may

al so assert the Fifth Anmendnent privilege as to specific
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docunents, the production of which would be both testinonial and
incrimnating. |If a dispute remains as to the propriety of any

asserted privilege, the court will, through an in canera

i nspection if need be, determ ne whether producing any specific

docunment woul d violate either privilege.

ACCORDI NGLY, IT I S HEREBY ORDERED THAT:

1. The nmotion of the Plaintiff to conpel discovery is
GRANTED, in part.

2. The law firm of Kennedy & Graven shall appear for the
deposition noticed by the Trustee.

3. As to testinony regarding Kennedy & G aven’s
representation of the Debtor as the DIP, the Trustee has wai ved
any attorney-client privilege that may apply.

4. As to any testinony regardi ng Kennedy & Graven’s
representation of the Debtor individually, the Debtor may assert
the attorney-client privilege with respect to specific questions,
but such assertion nust conply with the dictates of this opinion.

5. The Debtor may not assert the Fifth Amendnent privil ege
as to any testinony by Kennedy & G aven.

6. The law firm of Kennedy & Graven shall be prepared to
deliver the docunents described in the Trustee's subpoena.

7. Prior to delivery of the docunents, the Debtor shall be
permtted to review them and assert the attorney-client privilege

with respect to any specific docunents related to Kennedy &
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Graven’s representation of himindividually, but such assertion
must conply with the dictates of this opinion

8. Prior to the delivery of the docunents, the Debtor may
al so assert the Fifth Anmendnent privilege as to specific
docunents for which the act of production would be both
testinonial and incrimnating.

9. If there is any further dispute as to the propriety of
the Debtor’s asserted privileges, the parties shall select a date
and tinme to be heard before this court. The court shall at that
time nake a determnation with regard to specific questions and

speci fi c docunents.

Nancy C. Dreher
Uni ted States Bankruptcy Judge
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