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Case No. 3-91-6659- DDO
Chapter 7 Case

In Re:

Stuart Lee Arends,

a/ k/a Stuart Arends,
and Tanya Dawn Arends,
a/ k/ a Tanya Arends, Adv. No. 3-92-054

Debt or s.
Stuart Lee Arends,
al k/a Stuart Arends

Plaintiff. ORDER
VS.
Nort hstar Guar antee, |nc.
as Assignee of Student
Loan Servicing Center

Def endant .

e e e e e e e e e e e e N S S S S S N N N

hkhkhkkhkhkhhhkhhhhhhhhhhhhhhdhhhdhhhdhdhhddhhdhhhhdhhhdhhhdhhhdhhhdhdhdddhdddrxdx*x

At St. Paul, M nnesot a.

The matter before this Court is dischargeability of debtor's
student |oans pursuant to 11 U S.C. Section 523(a)(8)(B)
Appear ances were as noted in the record. Based upon the testinony,
exhibits received at trial, and upon all the records and files
herein, the Court nmakes this Order pursuant to the Federal and
Local Rul es of Bankruptcy Procedure.

l.
FACTS

From July 1986 through Cctober 1987, the Plaintiff obtained
two educational |oans which were executed by two prom ssory notes
in the principal amount of $5,000 payable to the order of Norwest
Bank Sout h Dakota (Norwest). The notes were serviced by EduServ
Technol ogi es, Inc., on behalf of the Student Loan Marketing
Associ ation, and subsequently endorsed and assigned to Northstar
Guarantee, Inc. (Northstar) by assignment dated March 17, 1992.
Both notes provided for an interest rate at 8% per annum sinple
interest, accrued daily. The Plaintiff is required under the notes
to pay reasonable attorneys' fees and costs of collection. The
repaynent schedule for nonthly paynents was to begi n on Decenber
25, 1988. However, Plaintiff defaulted in his obligation to repay
t he | oans, having nmade sonme but not all of the paynent due thereon
and such default is continuing. As of Decenber 6, 1991, the
aggregate unpaid principal and interest due on the |oans totalled
$4, 407. 23.

The Debtors filed for relief under 11 U S.C. Chapter 7 on
Decenmber 6, 1991, and the Plaintiff thereafter filed this adversary



proceeding to discharge his student |oans. He contends that the
repaynent of the |loans would constitute an "undue hardshi p" because
he cannot presently neet his nmonthly expenses and his wife suffers
froma disability which does not allow her to seek and retain

enpl oyment. Northstar disagrees and contends that the Plaintiff
and his wife are young individuals who would not suffer an "undue
hardshi p" if required to satisfy their [ oan obligation

At trial, Tanya Dawn Arends testified that she is 22-years old
and presently suffers froma disease referred to as "DeQuervain's
Di sease” which causes her extrene pain in her wist. After
conpl eti ng approxi mately seven nonths of coll ege at Mankato
Technical Institute, Tanya Dawn Arends withdrew from col | ege
because of the pain in her wist. Therefore, she was unable to
conpl ete her two-year degree in Cormercial Art. Additionally, she
has not been able to retain enploynment since nost jobs required her
to have full use of her hand and her wist causes her extrene pain.
However, if this problemwas corrected through proper surgery
and/or treatnment, she testified that she woul d seek full-tine
enpl oyment to hel p her husband with their financial expenses.

Medi cal evidence presented in a report by her physician indicated
that her surgery is quite sinple. It is perforned as same-day

out patient surgery and is generally done under a |ocal anesthetic.
Ceneral ly, six weeks to two nonths after the surgery nost of the
pain in that area of the wist would be relieved.

Plaintiff testified that even if his wife was physically able
to work, he could not drive her to work due to the | ocation of
their residence and his current work schedule. They reside in
Luverne, Mnnesota. Plaintiff is enployed at Western Comerci al
Printing in Sioux Falls, South Dakota, which is approximtely 45
mles fromhis residence. Al though they only have one car,
Plaintiff opted to reside in Luverne, M nnesota, because he does
not pay any rent, but rather takes care of the property which is
owned by his father. Consequently, Plaintiff asserted that it
woul d be very difficult for himto take his wife to work on a daily
basi s because of scheduling problens which would arise with their
varyi ng work schedul es.

The Plaintiff is 24-years old and is presently in good health.
He is a high school graduate and earned a two-year degree from
Mankat o Technical College in Gaphic Arts. He has been enpl oyed
for over a year and utilizes his skills learned in college.
Presently, he is not seeking a better paying position because he
has had "bad experiences"” which eventually led himto bankruptcy.
Plaintiff discloses his net nonthly incone as $944.52; and his
nont hly expenses as $1,228 as foll ows:

Payment for nobile hone $ 100. 37

(excluding real estate taxes

and property insurance)

Uilities: Electricity and heating fuel 110. 00

Tel ephone 45. 00
Hone Mai ntenance (repairs and upkeep) 52.00
Food 220. 00
d ot hi ng 45. 00
Laundry and Dry C eaning 10. 00
Medi cal Expenses 150. 30
(not including ones still paying off)
Transportation (not including car paynent) 200.00
I nsur ance:

Honmeowner s 24.00

Aut onobi | es 85. 00

Taxes (not deducted from wages) 60. 00



Instal |l ment Paynment: Autonobile 97. 00
Entertai nment: Magazi nes, etc. 20. 00

TOTAL $ 1228. 67
At trial, Plaintiff testified that his nonthly expenses are
not totally accurate. First, although Plaintiff has also received
nmedi cal assistance fromthe state, this assistance has not covered
his wife's nedical expenses. He presently owes a total of $750 not
covered by the state or his insurance. Second, his nmonthly nedical
expenses of $150 are deducted by his enployer and do not represent
a nonthly expense. Third, he only pays $60 for autonobile
i nsurance since his father-in-law pays the remainder. |In addition
Plaintiff would fulfill the nonthly nobile home obligation of $110
in 1998. Al so, he will payoff the autonobile obligation of $97 in
approximately six months. Plaintiff seeks to discharge his student
| oan obligations pursuant to 11 U S. C Section 523(a)(8)(B) of the
Bankruptcy Code, alleging that the repaynment of the |oans woul d
cause an "undue hardship" to himand his wife. Northstar disagrees
and objects to a finding that the | oans are di schargeabl e.
.

ANALYSI S
11 U.S. C. Section 523(a)(8)(B) provides:
(a) A discharge under section 727 ... of this title does

not discharge an individual debtor from any debt--

(8) for an educational benefit overpaynment or
| oan nmade, insured or guaranteed by a
governmental unit, or made under any program
funded in whole or in part by a governnenta
unit or nonprofit institution, or for an
obligation to repay funds received as an
educational benefit, scholarship or stipend,
unl ess- -

(B) excepting such debt from

di scharge under this paragraph wll
i npose an undue hardship on the
debt or and the debtor's dependents.

In order for the Plaintiff to prevail in this action, the
Court nmust find that the repaynent of the student |oan constitutes
an "undue hardship” to the Plaintiff and his famly in order to
excuse his debt. See In re Frech, 62 B.R 235 (Bankr. D. Mnn
1986); See al so Cossette v. H gher Educ. Assistance Found., 41 B.R
684 (Bankr. D. Mnn. 1984). The Court nust also take into
consi deration the strong judicial policy which opposes the notion
that a bankruptcy filing should be used as a neans to di scharge
student loans. In re Conner, 89 B.R 744, 747 (Bankr. N.D. II1I.
1988).

The Bankruptcy Code and its |egislative history do not provide
guidelines or a definition of what constitutes an "undue hardship."
Id. However, the term "undue hardshi p" nmeans nore than an
i nconveni ence. 1d. Courts have devel oped a three-prong
"progressive" test referred as the nechanical, good faith, and
policy tests to properly evaluate the facts and circunstances in a
case by case basis. In re Johnson, 5 B.R 256 (Bankr. E. D. Pa.
1979); See also In re Frech, at 240. Shoberg v. Hi gher Educ.

Assi stance Found., 41 B.R 684 (Bankr. D. Mnn. 1984); Inre
Erickson, 52 B.R 154 (Bankr. D. N.D. 1985). Although sone Courts
have focused on only one of the three tests, Judge Kishel of this
District considers the use of all three tests as a better approach



to make a determ nation. Frech, at 240. The Plaintiff bears the
burden of proof and nust satisfy each part of the test in order to

have his student |oans discharged. 1Id. citing Erickson, at 157.
If the Plaintiff fails any one of these tests, the repaynent of
student | oans cannot be di schargeable in bankruptcy. 1d.

Under the "nechanical"” test, the Court considers the
Plaintiff's current enploynent and incone, future enploynent and
i ncome prospects, educational |level and work skills, health, famly
support responsibilities, and the practical marketability of the
Plaintiff's work skills. Frech, at 240

The Plaintiff has not net all the requirements of the
"mechanical " test. The Plaintiff and his wife are both young,
healthy individuals. Plaintiff's purported nonthly expenses exceed
his nmonthly net inconme by $285.00, or 30% That is not likely.
More likely, Plaintiff's nodest nonthly net income covers the
Debtors' monthly expenses. Wile his present enploynment and i ncone
is nmodest, Plaintiff is gaining val uabl e experience which could
allow himin the future to obtain a better paying position or
eventual ly obtain a significant pronotion in his current position
In addition, Plaintiff will conplete his nmonthly autonobile
obligation of $97 in approximately six nonths, which should allow
for sone paynment on his student | oan obligation

Al though his wife suffers from"DeQuervain's Disease,” this
could be corrected by surgical treatnent. Plaintiff clains that
this consideration is unfair because the surgery is expensive and
there is no guarantee that the surgery would correct the condition
in her wist. According to the nedical evidence presented, this
surgery appears to be rather sinple. It is perforned as same-day
out patient surgery and is generally done under a |ocal anesthetic,
with conplete recovery in six weeks to two nonths after the
surgery. The expense of the surgery is a necessary expense in
order for Plaintiff's wife to enjoy better health and fi nanci al
relief. Presumably, this young woman, who is under no ot her
disability, intends to renedy this problemin the foreseeable
future. She testified at trial that if her wist problemwas
corrected, she would obtain full-tinme enploynment. Finally,
Plaintiff and his wife do not have any children to burden their
present finances. Thus, they are in a better position to satisfy
their financial obligations and responsibilities.

Under the "good faith" test, the Court considers whether the
Plaintiff is actively minimzing his current |living expenses while
maxi m zing his earning potential. Frech, at 241. Plaintiff has
not met the "good faith" test. At trial, the Plaintiff testified
that he was not |ooking for a better position because he has had
"bad experiences" wth new enpl oynent opportunities which
eventually lead himto bankruptcy. Moreover, Plaintiff did not
i ndicate that he has attenpted or will attenpt to obtain a part-
time position in order to inprove his financial situation
Plaintiff's wife indicated that she could not find any suitable
enpl oyment in the area where the Debtors reside. The Plaintiff
testified that even if his wife could obtain a part-time or full-
time job el sewhere, he could not drive her to work because of his
schedul e. Al though the Plaintiff and his wife decided to
reside in Luverne to save expenses, realistically, they may be in
a better financial position if they were to relocate to Sioux
Falls. First, they would be able to save at |east $150 in gasoline
expense. Second, Plaintiff's wife could |ikely obtain part-tine or
full-time enploynent and rely on public transportation. Thus, the
Plaintiff and his wife would be maxim zing their earning potenti al
as well as minimzing their expenses.



Under the "policy" test, the Court nust determ ne whether
al I owi ng di scharge of a given student |oan would constitute abuse
of the bankruptcy process. Frech, at 241. The "policy test™
instructs the court to determine (1) the relative magnitude of the
debtor's educational |oan obligations as a conponent of his or her
total debt structure; (2) the personal, professional, and financi al
benefit which the debtor has derived or will derived fromthe
Education financed by the [oans in question. Id.

The Plaintiff has not net the "policy" test. First, the
Plaintiff's student | oans represent approximtely 20% of his tota
i ndebt edness but approxi mately 60% of the unsecured debt.

Moreover, Plaintiff made no attenpts whatsoever to reschedul e or
restructure and | ower the | oan paynents through negotiations with
his lender. Rather, Plaintiff's alternative was to seek discharge
his student |loans. Thus, the Plaintiff's dom nant purpose in
bankruptcy appears to be the di scharge of the student debt.

Second, the Plaintiff obtai ned student | oans to earn a degree in
Graphic Arts. He currently enjoys the fruits of his degree by
bei ng enployed in the area that he studied. Thus, the Plaintiff
has definitely benefitted financially fromthe educati on which the
| oan hel ped to finance.

Plaintiff has failed to carry his burden of show ng that the
repaynent of his student |oans would create an "undue hardshi p"
against himor his wife. Accordingly, the foregoing student |oan
debts are not dischargeable under 11 U . S.C. Section 523(a)(8)(B)

THEREFORE, I T IS HEREBY CRDERED: Plaintiff's student |oans
owi ng to Defendant Northstar are nondi schargeable in Plaintiff's
Bankruptcy No. 3-91-6659, and such anount is not discharge pursuant
to any di scharge that has been or will be granted herein.

Let Judgnment Be Entered Accordingly.

Dated this day of Novenber, 1992.
BY THE COURT:

DENNI S D. O BRI EN
U S. Bankruptcy Judge



