UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re: BKY No. 94- 34865
Ameri can Coal Corporation

Debt or . ORDER

This matter cane before the Court on Septenber
22, 1997 on application for interimconpensation by
Mol Iy T. Shields of Doherty, Runble & Butler ("DRB")
as attorney for the Trustee. An objection to the
fee application was filed by Tews, Squires, Martin
& Martinson, P.A (TSM&\). Appearances are as noted
on the record. Based on the Federal Rules of
Bankruptcy Procedure, the Court now nakes this

l.
FACTS

DRB makes this third application for interim
conpensation for $51,922.45 in conpensation and
$1,802.17 in expenses.

Thi s bankruptcy case was filed on Cctober 24,
1994 under Chapter 11 of the Bankruptcy Code. It
was converted to a Chapter 7 case on April 7, 1995.
The Trustee's law firm DRB, was designated as
counsel for the Trustee pursuant to an Order of this
Court on April 28, 1995.

On Decenber 20, 1995, this Court approved DRB' s
first interimfee request for $59,062.50 in
conpensation and $3,412.69 for expenses. At the
time of the first request, the estate had a cash
bal ance of $213,757.83. On Septenber 23, 1996, over
t he objection of TSMBGM the Court approved
additional conpensation in the amobunt of $127,047.65
and expenses in the amount of $6,492.47. The estate
had a cash bal ance as of the date of the second
request in the anount of $373,434.21. The estate
currently has a cash bal ance of $233,916.39. Since
DRB' s second request, the estate has been depl et ed
by the sum of $139, 517.82, of which $135, 340.12 was
paynment to DRB pursuant to the second request for
i nteri mconpensation. (1) The estate has not been fully
adm ni stered. Oher Chapter 7 administrative
expenses estimated at $40, 500 remai n unpai d.

Chapter 11 administrative expenses renai ning unpaid
total $180, 561. 85.

TSME&M obj ects to both the substance and timng
of the application. TSM&M s specific objections
are: that the estate has not received any benefit as
a result of DRB's services; DRB has billed for
trustee tinme; and, that there is not enough



information to properly evaluate the charges for
certain costs, specifically copy costs, facsimles,
and conputer assisted research. TSM&M argues that it
woul d be nore appropriate for the Court to fully
consider its objections at a hearing on a final fee
application, as nore information regarding the
estate will be avail abl e.

DRB asserts that all fees incurred were
reasonably necessary to the adm nistration of the
estate, and that the estate has benefited fromDRB s
services. DRB al so argues that the charges for the
costs are billed at the actual cost to the firm

.
DI SCUSSI ON

A. | N GENERAL

Conpensation of attorneys is governed by 11
U S.C. Section 330 which provides that an attorney
may receive "reasonabl e conpensation for actual
necessary services rendered . . . and
.rei mbursenent for actual, necessary expenses." 11
US. C Section 330 (a)(1)(A) & (B). The appropriate
met hod to cal cul ate reasonabl e conpensati on under
Section 330 is the | odestar approach, which is
determ ned by nmultiplying the nunber of hours
reasonably expended in connection with a particul ar
service by a reasonable hourly rate. 1In re Apex Ol
Co., 960 F.2d 728, 730-731 (8th Cir. 1992). Any
hours not reasonably expended during the
representation are to be excluded fromthe | odestar
calculation. In re Kula, No. 97-6014NE, 1997 WL.
694299 at *11 (8th Cir.BAP Neb.). The | odestar
amount is to reflect: "(1) the novelty and
conplexity of the issues, (2) the special skill and
experi ence of counsel, (3) the quality of
representation, and (4) the results obtained.
Apex G, 960 F.2d at 731-732. Once nmade, the
| odestar calculation is presuned to be the all owabl e
conpensati on, and the ampunt shoul d be adjusted only
inrare situations. Kula, at *8

The burden of proof as to reasonabl eness of fees
rests on the applicant. Initially, the burden is
met by the applicant filing an application with the
court which sets forth a detailed statement of (1)
the services rendered, tinme expended and expenses
i ncurred; and, (2) the amounts requested.
Fed. R Bankr.P. 2016(a). Additionally, a fee
application nust |list each activity, its date, the
attorney who performed the work and a description of
t he work performed.

VWere the application is contested, "[t]he
bankruptcy court must nmake a finding as to whether
t he nunber of hours billed were reasonable in Iight
of the conplexity of the case, and then nultiply
that by a reasonable hourly rate for those services.
The party seeking an award of fees should submt
evi dence supporting the hours worked and the rates
clained....If the hours or rate requested by the
prof essional is not reasonabl e under the



ci rcunst ances for the work perforned, the bankruptcy
court should make such a finding." Kula, at *6
(citation omtted).

The required findings nust be based on evidence
in the record; not sinply upon ad hoc argunent of
counsel, or on self determ ned notions of the judge.
"The bankruptcy court's deci sions nmust be supported
by evidence and the bankruptcy court should issue
findi ngs and conclusions which will allow a
review ng court to determ ne whether the anmpunt
awar ded was reasonabl e under the guidelines.” Kula,
at *8. Odinarily, this will require evidentiary
hearing. Kula, at *12.

B. | N PARTI CULAR

1. Benefit To Estate.

TSMEM ar gues that the application should be
deni ed because DRB' s representation produced no
benefit to the estate. TSM&M urges that, if the
Court is not presently convinced, consideration of
t he application should be delayed wuntil a fina
application is submtted along with the trustee's
Fi nal Account and Proposed Distribution. According
to TSM&M there will be no distribution to unsecured
creditors in this case, and it is likely that
Chapter 11 administrative expenses will not be paid
in full

Results, as a nmeasure of the reasonabl eness of
an estate's attorney's fee, are not determ ned by
ultimate distribution of the estate. A chapter 7
bankruptcy estate can have nyriad conpl ex | ega
i ssues, involving nultiple interests and parti es,
that nmust be resolved in an orderly and well
docunented fashion in connection with the proper
adm nistration of the estate. It is sonmetines
necessary for an estate to incur costs for
pr of essi onal services, even at the expense of
distribution to creditors.

Furthernore, an estate's attorney is not a
guarantor, and should not be penalized for
unsuccessful good faith litigation under a results
nmeasure. The "results obtained" factor of the
| odestar calculation of an estate's attorney's fee
nore appropriately involves: analysis of the
pr of essi onal manner of investigation, evaluation
and resolution, of legal issues and conflicts;
rather than sinply a calculation of the net anount
of noney produced for, or lost by, the estate.

Finally, the "results obtained" factor is not
vacuously applied in the | odestar cal cul ation
Application of the factor is part of a broader
consi deration that involves the integration of al
four |l odestar factors in determ ning benefit to the
estate of |egal services rendered.

So, there is no need to await concl usion of
estate adm nistration to determ ne the present
appropriate fee. Benefit to the estate, or value of
t he services rendered, can be determ ned through
application of the |lodestar factors in arriving at
a reasonabl e rate and reasonabl e nunber of hours for



t he work done

2. The Need For Evidentiary Hearing.

The present DRB fee application is for services
rendered and costs incurred in ten categories. Four
of them on the face of the application, are
guesti onabl e; and, are w thout evidence upon which
findi ngs, adequate to support a | odestar
cal cul ati on, can be nade. They are

a. Branden Capital, H Enterprises (HEl)
litigation, $17,747

b. Ricky Wnn litigation, $6,111

c. Peterson, Tewes & Squires, P.A,

admi ni strative expense claim $4, 496

d. Pension/Profit Sharing & Enpl oyee

i ssues, $2,108

a. Branden Capital, HEl litigation, $17,747.
Preferential and fraudulent transfer litigation was
brought on behal f of the estate agai nst Branden
Capital, an entity controlled by principals of the
Debt or; and, against HEl, a secured creditor of the
Debtor. The action alleged that both a preferenti al
transfer and fraudul ent transfer occured when the
Debt or paid approxinately $246,000 for a transfer of
coal from Branden; that $246, 000 being transferred
by Branden to HEl in partial satisfication of HEl'Ss
security interest in the coal. HElI was a secured
creditor of the Debtor, with respect to the property
transferred, at the tine of the transfers. The
Debt or obtai ned a default judgnment agai nst a defunct
Branden. HEl obtained summary judgnent agai nst the
Debtor. The litigation appears to have been ill-
concei ved, based on clearly erroneous and dubi ous
| egal theories; and, doomed to failure from
i nception. Although an estate's attorney is not a
guarantor of the success of litigation conmenced in
good faith, enployment as counsel for an estate does
not grant license for unrestrained litigation
VWere the trustee is an attorney in the firm
submtting the fee application, close scrutiny is
warranted. See, Inre Allied Conmputer Repair, Inc.
202 B.R 877, 882, 883. There is insufficient
evi dence of record to support a |odestar cal cul ation
for these services.

b. Ricky Wnn litigation, $6,111. This
litigation appears to have invol ved preference
litigation in excess of $120, 000 agai nst W nn;
breach of contract issues; and, objection to Wnn's
$6,414,908.43 claimfiled in the Debtor's estate.
DRB checked on Wnn's bankruptcy status prior to
commencing the litigation. Although not then a
bankruptcy debtor, Wnn filed a no asset Chapter 7
case shortly after the litigation was comenced.

The Debtor's estate settled with Wnn's estate by
the Debtor dismissing the litigation in return for
Wnn's trustee withdrawing Wnn's claim The

i nvestigation, evaluation, and manner of resolving
the i ssues presented by this controversy, need to be



expl ained to provide an evidentiary basis for a
| odestar cal cul ati on.

c. Peterson, Tewes & Squires, P.A,
admi ni strative expense claim $4,496. Mre than one
year after the case had been converted from Chapter
11 to Chapter 7, the Debtor's Chapter 11 counse
brought a notion for imediate di sbursenent of its
Chapter 11 administrative expense claimfor
attorney's fees and costs. DRB had its law clerk
research the | aw and prepare a response objecting to
the notion. DRB seeks to charge the estate 16.7
hours of the law clerk's tine at $80 per hour, along
with $395 in CALR costs. The DRB attorney in charge
of the matter, who is also the trustee in the case,
spent and additional 13.2 hours on the matter for
whi ch she seeks conpensation as attorney at the rate
of $185 per hour. The relative priorities of
Chapter 11 administrative expenses in converted
Chapter 7 cases is straight forward under the Code;
and, the timng of their paynment in this district is
wel I known. In light of the application, evidence
needs to be presented concerning the matter to
provide a basis for a |odestar cal cul ation

d. Pension/Profit Sharing & Enpl oyee i ssues,
$2,108. Nearly all the services described in this
category were perfornmed by a | egal assistant, who
apparently is neither a |lawer nor |law clerk. DRB
seeks to charge the estate $85. 00 per hour for 20.6
hours of work that appears to be nore trustee
rel ated than | awer supportive. The record does not
support a lodestar calcul ation for these services.

M.
DI SPOSI T1 ON

Based on the foregoing, I T IS HEREBY ORDERED:
DRB' s Application For Interim Conpensation, dated
August 28, 1997, and filed August 29, 1997, is
continued for evidentiary hearing, subject to
di scovery, to be set by DRB consistent with this
order.

Dat ed: By the Court:

Dennis D. O Brien
Chief United States
Bankr upt cy Judge

(1) Apparantly, no assets of significant value are
in the estate other than cash. Wile the estate
hol ds a nunber of default judgnments, they appear

to be uncollectible.



