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In re:

SHI RLEY W LKI NS, ORDER RE: MOTI ON OF
U. S. TRUSTEE FOR
DI SM SSAL PURSUANT
TO 11 U.S.C. SECTI ON
707(b)
Debt or .

BKY 96- 35061
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At St. Paul, Mnnesota, this day of March,
1997.

This Chapter 7 case cane on before the
Court on January 13, 1997, for hearing on the notion
of the United States Trustee for dismssal, pursuant
to 11 U S.C. section 707(b). The U S. Trustee
appeared by her attorney, Sarah J. Fagg. The Debtor
appeared by her attorney, Brent J. Eilefson
Counsel agreed that the issues could be submtted on
the affidavits supporting the notion and the
Debtor's response, and their own | egal argunents.
Upon that record, the Court nakes this nenorandum
order, pursuant to Fed. R Cv. P. 52(a) and Fed. R
Bankr. P. 9014.

The Debtor filed a voluntary petition for
relief under Chapter 7 on Septenber 10, 1996. Her
Schedule | reveals that she is a single person, and
has been enpl oyed as a custodi an by I ndependent
School District 191 for two years. Fromthis
enpl oyment, she has an average net nonthly income of
approxi mately $2,115. 00. (FNL1)

On her Schedule I, the Debtor lists four
adult children as dependents. They range in age
from24 to 29. There is no evidence that any of
them are physically or devel opnental |y di sabl ed.

Al of themreside outside the state of M nnesota
and away fromthe Debtor. One of them a son, is
incarcerated in a state prison in Gkl ahoma.

The United States Trustee has noved for
di smissal of this case pursuant to 11 U S.C. section
707(b); she argues that it would be a "substanti al
abuse" of Chapter 7 to allow the Debtor's case to
proceed to a grant of discharge.(FN2) The Debtor opposes
the noti on.

Under the casel aw precedent that
governs this matter,

. the debtor's ability to pay his debts
mhen due as deternmined by his ability to



fund a chapter 13 plan is the primary
factor to be considered in determ ning
whet her granting relief [under Chapter 7]
woul d be substantial abuse

In re Walton, 866 F.2d 981, 984-985 (8th Gr. 1989).
See also In re Huckfeldt, 39 F.3d 829, 831 (8th Gir.
1994); United States Trustee v. Harris, 960 F.2d 74,
76-77 (8th Cir. 1992); Fonder v. United States, 974
F.2d 996, 999 (8th Cr. 1992).

This construction of section 707(b)
essentially requires the Bankruptcy Court to anal yze
the issue as if this were a confirmation hearing in
a hypot hetical Chapter 13 case, in which the Debtor
proposes a plan that provides that unsecured
creditors are to receive nothing by way of
distribution. The US. Trustee is deened to be
objecting to confirmation under 11 U S.C. section
1325(b). This provision is the so-called "best
efforts" test; it requires a debtor, upon chall enge,
to denonstrate that her plan proposes to pay off as
much debt as possible during its adm nistration. (FN3)

Essentially, the Court nust determ ne
whet her the Debtor has "di sposable incone” wthin
the statutory definition, such that she should be
obligated to pay sonething to her unsecured
creditors as the price of receiving a discharge in
bankruptcy. Under section 1325(b), the existence of
di sposabl e incone is determned by first fixing a
| evel of expenditures necessary to maintain a nodest
lifestyle over the 36 to 60 nonths of the
hypot heti cal plan, and then conparing that to the
debtor's cl ai mred budget and current incone. In re
Sitarz, 150 B.R 710, 718 (Bankr. D. Mnn. 1993); In
re McDaniel, 126 B.R 782, 782-784 (Bankr. D. Mnn
1991); In re Jones, 55 B.R 462, 466-467 (Bankr. D
M nn. 1985).

The inquiry under section 707(b) differs a
bit fromthat under section 1325(a), insofar as the
burden of proof is concerned. Section 1325(b)

i nposes the burden of production on the debtor, once
the trustee or a creditor has taken the sinple
procedural expedi ent of objecting to confirmation.
In re Sitarz, 150 B.R at 718 (upon objection under
section 1325(b), debtor nust prove that plan conmts
all of debtor's disposable income over three-year
period). On the other hand, the | ast sentence of
section 707(b) gives the debtor a presunption in
favor of the case proceeding to di scharge under
Chapter 7. As do all presunptions, this one
"inmposes on the party against whomit is directed

t he burden of going forward with evidence to rebut
or neet the presunption . . . " Fed. R Evid. 301. (FN4)

The U.S. Trustee has carried this burden
and has rebutted the statutory presunption in favor
of the Debtor. The Debtor's responsive evidence
does not preponderate. The U S. Trustee, then, has
denonstrated "substantial abuse"” w thin the nmeaning
of section 707(b) and there are grounds for
di sm ssal of this case



The reasons are several, all based on the
U S. Trustee's contentions with the Debtor's nonthly
budget. As set forth on the Debtor's Schedul e J,
t he budget totaled $2,961.00. For analysis, this
nmust be reduced i nmmedi ately by the sum of $1, 000. 00,
corresponding to the line-entry for payment on the
Debtor's "student loans.” (This item nmust be set
asi de, because these obligations would either be
subj ected to treatnent and paynent as unsecured
debts in a Chapter 13 plan or, apparently,
di scharged under Chapter 7.(FN5) This renders any
previ ous obligation of nonthly paynment on their
account legally irrelevant.)

As the U S. Trustee points out, severa
ot her categories of stated expense nust be reduced
or elimnated in the determi nation of whether the
Debt or has di sposabl e incone. These itens fall into
t hree general categories.

1. Personal Living Expenses. The U S
Trustee takes issue with several of the Debtor's
line-entries for day-to-day househol d expenditures,
on the ground that their anmounts are greater than
t hat reasonably necessary to be expended for the
Debtor's own mai ntenance. The argunent is
wel | -put, though a few of the U S
Trustee's suggestions should be adjusted in sonme
deference to the Debtor.

a. Tel ephone. The Debtor clained a

nmont hly expenditure for |ocal and | ong-

di st ance tel ephone service of $204.00. The
U S. Trustee argues that this anount should
be limted to $50.00, the average nonthly
cost of l|ocal service and nodest | ong-

di stance access in the Twin Cities nmarket.
The Debtor attributes the fourfold nultiple
to the fact that she naintains close ties
with her children and other close famly
menbers, all of whomlive out-of-state

The courts should defer to this sentinent,
but only with a sense of bal ance; one
suspects that the Debtor is bearing all or
the great majority of the cost here, and it
could be spread nore fairly. Attributing
this expense at $100. 00 per nonth
acconpl i shes this. (FN6)

b. Food and clothing. The Debtor states
that she spends $600.00 per nonth on food
and clothing for herself. She acknow edges,
however, that she does not eat out often
due to her work hours. O this figure, she
figures that she "regularly incur(s) $200
in clothing costs,” though she does not
item ze or corroborate this statenment. All
told, this is just too much for a single
person; $300.00 per nonth for groceries,
and $75.00 per nonth for clothing
purchases, is anple to maintain the
standard of living thatsection



1325(b)(2) (A) contenpl ates. The Debtor
does require orthotic shoes for a foot
condi tion, which cost her $20.00 per nonth
on the average, exclusive of her other
clothing needs. Al told, then, this |ine-
entry shoul d be adjusted to $395. 00.

C. Recreation. The Debtor states that
she has "listed $150 per nonth in
recreation, which [she] feel[s] is
accurate.” O all the line-entries

i ncorporated into this analysis by the
format of Schedule J, this is the one |east
defensibly committed to a debtor's

di scretion. Gven the ready availability
of free and | ow cost fornms of persona
anusenent, education, and edification--

t hrough non-cabl e tel evision, radio,
libraries, conmmunity education, parks-and-
recreation prograns, and the like--this
figure should be halved to $75. 00.

2. O her Expense Categories. There are
several other expense categories that the U S.
Trustee did not place into controversy, but which
the Debtor did through her response. The Debtor's
points on these itens are well-taken, and pronpt
further adjustnent to the outconme on the disposal -
i ncome inquiry.

a. Transportati on expenditures. The U S.
Trustee did not object to the $75.00
expenditure that the Debtor attributed to
her cost of transportation. The Debtor
owns a 1983 Ford Aerostar van--which, as
the Debtor protests in her response,
"regularly incurs additional fix-up costs,"”
and whi ch she expects to have to repl ace.
G ven the 15-year age and apparent

condi tion of the vehicle, this is
reasonable; it is certainly foreseeable
that she would have to bear the cost of a
repl acenent at sonme point over the term of
a hypot hetical Chapter 13 plan, probably
sooner rather than later. Gven the

persi stence of seller incentives in the
regi onal market for new and used vehicl es,

i ncl udi ng | ow down-paynment financing, it is
appropriate to fix an overal

transportati on expenditure at $375.00 per
nonth for transportation--$275.00 to

$300. 00 for a car payment and $75.00 to
$100.00 for the cost of operation. In
addition, given financers' requirenents
for casualty insurance, one could attribute
an increase in the Debtor's auto insurance
paynent, from her schedul ed $57. 00 per
month to approximately $75. 00.

b. "Contingency." In her affidavit, the



Debtor notes that she maintains no bank
accounts, has no savings, and lives
"paycheck to paycheck,” with the result
that "any unexpected costs" must cone from
her wages. In oral argument, her counse

i nsisted that she should be given sone sort
of budgetary credit for a "contingency" to
cover energencies. This, of course, is not
a line-entry contenpl ated by Schedul e J. (FN7)
In the ordinary course, and on the advice
of counsel, debtors account for the
possibility of emergency expenditures by
slightly increasing schedul ed anounts for
line-entries to enconpass foreseeable
"contingencies."” Nonetheless, this debtor
deserves a small anount of consideration
here; the anounts she schedul es for her
various other needs are nodest enough that
they really do not incorporate such a
"cushion.” There is no evidentiary record
on which to nake a pointed finding on the

i ssue, but on balance it is fair to

all ocate $50.00 to this budgetary need.

3. Support of Adult Children and Their
Children. The last Schedule J line-entry to which
the U S. Trustee objected was the entry for $200. 00
that the Debtor placed under "Paynments for support
of additional dependents not living at [her] home."
The Debt or expends an average of this anmount per
month "'in support' to [her] children and
grandchi l dren, including noney to buy food,
cl ot hi ng, shoes, nedicine, etc." Further, though
she did not note it as such on her Schedule J, the
Debt or gives $50.00 to $75.00 per nonth to her
i ncarcerated son for his purchases at the prison

conmi ssary. As noted earlier, all of her own
children are adults; she has a total of 14
gr andchi | dr en. There is nothing in the record to

suggest that any of the Debtor's own children are
i ncapabl e physically or nmentally of supporting
t hensel ves and their own children

A nunber of courts have addressed whet her
adult offspring, the children of adult offspring, or
stepchil dren can be considered to be dependents of
the debtor within the contenpl ation of sections
1325(b)(2) (A), or 707(b). Predictably, the results
have gone both ways. Under a wi de array of
rati onal es, sonme courts have all owed debtors to
cl ai m expenditures for the support or education of
adult children. In re Messenger, 178 B.R 145, 150
(Bankr. N.D. GChio 1995) (provisionally denying
section 707(b) nmotion to all ow debtor to prove he
had obligation, enforceable under West Virginia |aw,
to support adult disabled child); In re Gonzales,
157 B.R 604, 610 (Bankr. E.D. Mch. 1993); In re
Ri egodedi os, 146 B.R 691, 693 (Bankr. E. D. Va.
1992); In re Tefertiller, 104 B.R 513, 515 n. 1
(Bankr. N.D. Ga. 1989); In re Wegner, 91 B.R 854,
859 (Bankr. D. Mnn. 1988) (Kressel, J.) The



sounder deci sions, however, limt the scope of other
persons for whomthe debtor nay be allowed to expend
post-petition incone to unemanci pated m nor chil dren
and, possibly, disabled adult offspring who are
dependent de facto. E.g., In re Mastromarino, 197
B.R 171, 178-179 (Bankr. D. Me. 1996); In re

Ri chnmond, 144 B.R 539, 542 (Bankr. WD. kil a.

1992); In re Henricksen, 131 B.R 467, 473 (Bankr
N.D. Gkla. 1991). Cf. In re Stallmn, 198 B.R 491
495-497 (Bankr. WD. Mch. 1996) (noting that
debtor's expenditures for benefit of enployed adult
son were not all owabl e under circunstances of case
at bar, but declining to apply "bright line" rule);
In re Davidoff, 185 B.R 631, 635 (Bankr. S.D. Fla.
1995) (applying 11 U.S. C. section707(a) to concl ude
t hat debtor who, inter alia, regularly expended
substantial suns for support of several adult
children, had not sought Chapter 7 relief in good
faith).

The latter result conmports with one of the
nost basic characteristics of the body of law this
Court applies. Bankruptcy processes should maintain
an equitabl e bal ance anong the constituencies they
affect. The constituency that sections 707(b) and
1325(b) serve is pre-petition unsecured creditors,
in deference to their legal rights of paynent under
contract and law. In light of this purpose, the
di sposabl e incone inquiry best maintains its bal ance
if credit for "support" paynents to third parties is
[imted to those to whomthe debtor has a
correspondi ng |l egal obligation. In re Mastromarino,
197 B.R at 178-179; In re Richnond, 144 B. R at
542.

Sonme of the predicate assunptions of this
rationale may be in a state of flux.(FN8) However, these
changes are barely nascent, indistinct, and
certainly not anenable to recognition in a | ega
system for which the source of substantive
governance is a statute enacted by a politica
institution. The outcone on this issue, then, is
clear: the Debtor cannot be allowed to claiman
expenditure for the support of any of her relatives,
however, selfless she is and has been in furnishing
it.(FN9)

The result of all of these reductions,
strikings, and upward adjustnments is a hypothetica
nmont hl y budget that includes $1,695.00 in
expenditures. (FN10) Netting this against the $2,115. 20
of incone deened to the Debtor, shows an incone
surplus of $420.20 per nonth.

Over the course of a 36-nonth plan, then
the Debtor could pay a bit over $15,100.00; over 60
nmont hs, the figure would increase to approxi mately
$25, 200. 00. She schedul es unsecured debt that
totals approxi mately $47,400.00 This would result in
a conposition paynent of 28 percent to 49 percent to
unsecured creditors. (FNL1)

In argunment, the Debtor's counsel dism ssed
t he prospect of such a return to creditors as
insufficient to make out a case of substanti al



abuse. The drift of this argunent is, essentially,
that it is somehow not fair to deprive a debtor of
an unqualified and unlimted discharge unl ess
creditors would receive something nore than that in
t he hypot heti cal Chapter 13 case.

The law on this issue is rather sparse and
unsettled. As a general proposition, the Eighth
Circuit has reaffirmed its position that "the
ability to fund a chapter 13 plan can be sufficient
reason to dismss a chapter 7 petition under section

707(b)." United States Trustee v. Harris, 960 F.2d
at 77. The cases before the Eighth Crcuit,
however, have all involved debtors with the ability

to fund hi gh-percentage conposition plans.(FNL2) As a
result, the decisions did not have to define

"funding a Chapter 13 plan " with any nore

specificity than that.

Thus, there may yet be a bright line to
draw in refining the Walton/Harris standard. (FN13) A
case like the one at bar, however, is not really
the one in which to drawit. Every nonth, judges of
this Court confirmnmany Chapter 13 plans that
provide for a composition paynment to unsecured
creditors of only 5 to 10 percent.(FN14) It certainly
appears that affected creditors take even the little
they get fromthose cases, and are satisfied. (FNL5) Over
99 percent of the amount of the Debtor's schedul ed
debt is attributable to educational |oans, all or
al nrost all of which appear to be government -
guaranteed and in the hands of the guarantor agency.
A return of even 28 percent on this debt is nothing
that the affected creditors woul d sneeze at.
Proceeding to the unfettered discharge of it in the
face of even a fractional hypothetical conposition
still would be a substantial abuse. See, e.g., In
re Wlson, 125 B.R 742, 746-747 (WD. Mch. 1990)
(hypot hetical comnposition of 32 percent over three
years and 52 percent over five years supported
finding of substantial abuse); In re Roth, 108 B.R
78, 80 (Bankr. WD. Pa. 1989) (ditto
for hypothetical conposition of 43 percent over three
years) .

Therefore, the U.S. Trustee has proved up
grounds for dismssal of this case under section
707(b). To save the Debtor the expense of an
additional filing fee, and to bring about sone
continuity in the judicial admnistration of this
case, the Debtor will have an opportunity to convert
it to one under Chapter 13. |If she does not tinely
avail herself, however, she will not have the option
of seeking any form of bankruptcy relief under the
auspices of her filing in this case.

I T 1S THEREFORE ORDERED:

1. The Debtor may convert this case to

one under Chapter 13, but if she elects to do so,
she shall file all documents required under Loc.
R Bankr. P. (D. Mnn.) 311(c), including new
schedul es, statenents, and lists, and a plan of debt
adjustnent, no later than April 15, 1997.

2. If the Debtor fails to tinely convert



this case pursuant to Term 1l of this order, the
Court thereafter will order dismssal pursuant to 11
U S.C. section 707(b).

BY THE COURT:

GREGORY F. KI SHEL
U S. BANKRUPTCY JUDGE

(FN1). On her schedule I, the Debtor asserted that her
“"total nonthly income" was $1,775.00. At the U S.
Trustee's request, the Debtor produced current pay
check stubs. After analyzing the information on these
source docunents, a nmenber of the U S. Trustee's staff
determ ned that, correctly calculated on a nonthly
basi s, and adjusted for discretionary deposits into a
401(k) plan, the Debtor's true net nonthly inconme for
the purposes of this case was $2,115.20. The Debtor
does not take issue with this

(FN2) . The text of the statute is:

(b) After notice and a hearing, the

court, on its own nmotion or on a notion by the
United States trustee, but not at the request or
suggestion of any party in interest, may dismss a
case filed by an individual debtor under [Chapter
7] whose debts are primarily consumer debts if it
finds that the granting of relief would be a
substanti al abuse of the provisions of [Chapter

7]. There shall be a presunption in favor of
granting the relief requested by the debtor

(FN3).The text of the statute is :

(b)(1) If the trustee or the holder of an

al | owed unsecured cl ai mobjects to the
confirmation of [a] plan [of individual debt
adjustnment], then the court may not approve the
pl an unl ess, as of the effective date of the plan

(A)the value of the property

to be distributed under the plan on account of
such claimis not |less than the amount of such
clainm or

(B)the plan provides that all of

the debtor's projected di sposable income to be
received in the three-year period begi nning on the
date that the first payment is due under the plan
will be applied to make paynments under the plan

(2) For purposes of [sectionl325(b)],

"di sposabl e i ncone"” neans i ncone which is received
by the debtor and which is not reasonably
necessary to be expended --



(A)for the maintenance or
support of the debtor or a dependent of the
debt or; and

(B)if the debtor is engaged in

busi ness, for the paynent of expenditures
necessary for the continuation, preservation, and
operation of such business.

(FN4) . The remai nder of Fed. R Evid. 301 provides
that the burden of persuasion "remains throughout
the trial upon the party on whomit was originally
cast.” This is somewhat problematic in the
context of a grant of discharge under Chapter 7.
The Bankruptcy Code is set up for a perfunctory
and "automatic" grant of discharge absent the
sustai ning of an objection to discharge. 11 U S.C
section727(a); In re Khan, 172 B.R 613, 622 n. 17
(Bankr. D. Mnn. 1994). Such an objection nmust be
timely commenced, Fed. R Bankr. P. 4004(a), via a
conpl aint in adversary proceedi ngs, Fed. R Bankr
P. 7001(4); further, in such proceedings, the
conpl aining creditor "has the burden of proving
the objection, Fed. R Bankr. P. 4005. Because a
debt or does not have to affirmatively prove up an
entitlenment to discharge at a trial in his
bankruptcy case, it is not imediately clear
where the burden of persuasion would fit in under
section 707(b). Utimtely, however, the
conundrumis no nore than academc in the great
majority of cases. The burden of persuasion is
applied only as a "tie-breaker,"” where the
evidence is in equipoise. That is not the case
here.

(FN5). Al four entries for "STUDENT LOANS' on the
Debtor's Schedul e F have the date notation of
"1986-1988." If these debts "first becane due"

t hen, or by Septenmber 10, 1989, they were rendered
di schargeabl e by operation of 11 U S.C.
section523(a)(8)(A). See discussioninlnre
Schirmer, 191 B.R 155 (Bankr. D. M nn. 1996).
These | oans, totaling over $47,000.00, constituted
virtually all of the Debtor's schedul ed unsecured
i ndebt edness.

(FN6) . Creditors probably would carp at even this
figure, perhaps with sonme justification, but one
has to approach this issue with a little bit of
heart.

(FN7).The reason is obvious: the inclusion of an
undefined and undifferentiated expense like this
woul d only result in debtors creating a paper
record on which U S. Trustees would bring much
nore section 707(b) litigation

(FNB).In the current political climte, the nost
vul nerabl e one is the unspoken assunption that



government will always furnish an adequate soci al
safety net to protect the needy. The famly may
yet have to reassune its inmmenorial role as the
sour ce-of -support-of -l ast-resort.

(FN9) . This conclusion is neither easy nor savory.
The inmpact on the Debtor's incarcerated son is
particularly troubl esone; there are not many ot her
sources to which he can turn to get a small anount
of physical confort in stark surroundings. As

not ed, however, the congressional intent in this
inquiry clearly is one of strong deference to
creditors' interests. This requires even this act
of mercy to be considered a discretionary
expendi t ure.

(FN10O). The budget is made up of the foll ow ng
expendi tures, either uncontroversial or as
adj ust ed:

Rent $ 534.00
Electric and heating utilities 60. 00
Tel ephone 100. 00
Food 300. 00
d ot hi ng 95. 00
Laundry and drycl eani ng 56. 00
Medi cal and dental expenses 25.00
Transportation 75.00
Recreation 75. 00
Aut onobi | e i nsurance 75. 00
Aut onobi | e financi ng paynent 300. 00
$ 1695. 00

(FN11) These percentages are derived by reducing the
totals by the Standing Chapter 13 Trustee's

current 4.25 percent conmi ssion (factoring out at
$641. 75 and $1,071.00, respectively) and an

attorney fee of $850.00 for the hypothetical case.

(FN12).wWalton's debtor had the ability to pay nore
than two-thirds of his debt over three years, and
all of it over five years. 966 F.2d at 985.
Harris's could have paid all of his debt in about
two years. 960 F.2d at 77. Finally, the debtor

i n Fonder could pay as nuch as 89 percent of his
debt over three years, and could pay it in ful

over five years or less. 974 F.2d at 1000.

(FN13).But see In re Schmdt, 200 B.R 36, 39 (Bankr
D. Neb. 1996) (interpreting Walton/Harris, line of
cases to provide that "[n]either the percentage of
debt that could be paid under a plan, the nunber

of creditors holding unsecured clains, nor the
anmount of the debtor's net nonthly disposable

i ncome are dispositive of the issue").

(FN14).Plans like this, of course, are notivated by
t he underlying debt structures. The debtors who
propose such them al nost invariably have



substanti al arrearages in home nortgage

obl i gations and/or outstanding financing for
vehi cl e purchases. Gven the ability to

decel erate defaulted | oans and to cure arrearages
under 11 U. S.C. section 1322(b)(3) and

(b)(5), and to restructure secured debt other than
honest ead nortgages under 11 U S. C

section 1322(b)(2), these senior obligations

i nvariably consume the majority of the Chapter 13
estate. One could not attribute overwhel m ng
benevol ence toward unsecured creditors to debtors
i ke these.

(FNL15). The undersi gned has never heard an unsecured
institutional creditor to conplain of its due

under such a plan, under any substantive provision
of sections 1322 and 1325.



