UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re: ORDER DENYI NG
MOTI ON FOR

Anne Christine Snoini kar,

RECONSI DERATI ON

Debt or . BKY 5-96-0437
At Duluth, Mnnesota, Cctober 3, 1996.

This case came on for hearing on the debtor's notion
for reconsideration. Cayton D. Hal unen appeared for the
debtor and Paul J. Sandelin, the trustee, appeared in
propria persona.

This court has jurisdiction over this notion pursuant
to 28 U . S.C. Section Section 157(b)(1) and 1334, and Loca
Rule 201. This is a core proceeding within the meaning of
28 U.S.C. Section 157(b)(2)(B).

BACKGROUND

The debtor filed a Chapter 7 petition on May 13, 1996.
In Schedul e C she clainmed a dupl ex as exenpt under M nn
Stat. Section 510.01. The trustee objected to this
exenption, contending that the duplex was rental property
whi ch had never been occupied by the debtor on or before the
date of filing. The debtor failed to file a response.
Accordingly, the trustee's objection was sustai ned by
default on August 26, 1996, and the exenption disall owed. (FN1)
Foll owing the entry of the order, the debtor filed this
"nmotion for reconsideration.”

DI SCUSSI ON
The Federal Rules of Civil Procedure do not provide for
a "Mdtion for Reconsideration.” See Needhamv. White Lab.,

Inc., 454 U S. 927, 930 n.1 (1981) ("Such a notion is not
recogni zed by any of the Federal Rules of Cvil

Procedure."); Sanders v. Cdento Indus., 862 F.2d 161, 170
(8th Cir. 1988) ("The Federal Rules of Civil Procedure do

not provide for such a notion.").

A nmovant who files a notion for reconsideration "l eaves
the characterization of the notion to the court's sonmewhat
unenl i ghtened guess. . . ." Id. at 168. Federal courts
confronted with such notions typically recast the request
for relief to conport with the Federal Rules of Gvil
Procedure. "Such notions typically have been characterized
as notions under Fed.R Cv.P. 59(FN2) or 60(FN3), the precise
cat egori zation depending to sone extent on the substance of
the motion.” Spinar v. South Dakota Bd. of Regents, 796
F.2d 1060, 1062 (8th Cr. 1986(3).(FN4)



In the present case, since the debtor prem sed her
nmotion on her failure to file a response because of her
attorney's mstake, | have elected to treat the notion as a
motion for relief due to excusable neglect.(FN5) F. R Cv. P
60(b)(1). Rule 60(b) "provides for extraordinary relief
whi ch may be granted only upon a showi ng of exceptiona
circunmstances.” United States v. Young, 806 F.2d 805, 806
(8th Cir. 1986). Under the Rule, a court "may relieve a
party or a party's legal representative froma fina

j udgment, order, or proceeding for . . . mstake,
i nadvertence, surprise, or excusable neglect." F. R Gv.
P. 60(b)(1).

Excusabl e Negl ect

In Pioneer Inv. Servs. v. Brunsw ck Assocs., 113 S. C
1489 (1993), the Suprene Court enunciated a flexible
standard for excusable neglect. Under the Court's analysis,
excusabl e negl ect enconpasses both "sinple, faultless
om ssions to act and, nore commonly, omi ssions caused by
carel essness.” 1d. at 1495. |In addition, the Court

promul gated four factors which courts should apply when
deci di ng whet her the novant's actions constitute excusabl e
negl ect, including "the danger of prejudice to the [non-
nmovi ng party], the length of the delay and its potenti al
i npact on judicial proceedings, the reason for the del ay,
i ncluding whether it was within the reasonabl e control of
t he movant, and whet her the novant acted in good faith.”
Id. at 1498.

In the present case, the debtor failed to file a
response to the trustee's notion sinply because her attorney
m sunder st ood his procedural responsibilities. This
"oversight" certainly satisfies the Pioneer standard for
carel ess om ssions. Furthernore, applying the Pioneer
factors, | find that the trustee will not be prejudiced if
I grant the notion, the delay and inpact on judicial
proceedings will be negligible, and the novant's acti ons,

t hough hardly | audabl e, conport with good faith. Therefore,
I conclude that the novant's failure to file a response
constitutes excusabl e negl ect under Pioneer

Meri tori ous Defense

A party requesting a court to set aside a default
judgrment under F. R Cv. P 60(b)(1) must show nore than
excusabl e neglect. "In applying Rule 60(b) in the context
of default judgnents, courts have gone beyond the bare
wordi ng of the rule and established certain criteria which
shoul d be considered in decidi ng whether the designated
standards have been satisfied.” Davis v. Misler, 713 F. 2d
907, 915 (2d Gir. 1983).

In the Eighth Crcuit, once a novant has denonstrat ed
excusabl e negl ect under F. R Gv. P. 60(b)(1), she nust
al so establish a neritorious defense. See Assnan v.

Flem ng, 159 F.2d 332, 336 (8th Cr. 1947) ("It must also be
made to appear where the application is made by a def endant
that he has a neritorious defense. . . ."); Marshall v.

Boyd, 658 F.2d 552, 555 (8th Cr. 1981) (holding that

several factors mlitated against a default judgnent,

i ncluding "appell ants’ showi ng of a potentially meritorious
defense. . . ."); Hoover v. Valley Wst DM 823 F.2d 277



280 (8th Gr. 1987) (affirmng district court's grant of
Rul e 60(b) notion where novant all eged "several neritorious
defenses. . . ."); U S v. 50th Street South, 5 F.3d 1137
1138 (8th Cir. 1993) (holding that district court did not
abuse its discretion when it denied a Rule 60(b) notion where
movant failed to raise a neritorious defense).

VWil e the debtor has nade a showi ng of excusable
negl ect, for the follow ng reasons, |I find that she has
failed to denonstrate a defense on the nerits. (FNo6)

Honest ead Exenpti on

VWhen determ ning which property is exenpt fromthe
bankruptcy estate, courts exam ne the circunstances
prevailing at the tine the bankruptcy petition was fil ed.
"The status as to exenptions is fixed as of the filing of
the petition in bankruptcy.” Bruce v. Najarian, 81 N W2d
282, 297 (M nn. 1957).

The Bankruptcy Code identifies the date of filing as
di spositive. Section 522(b)(2)(A) allows debtors to exenpt
fromthe bankruptcy estate any property which is exenpt
under "state or local law that is applicable on the date of
the filing." 11 U S.C. Section 522(b)(2)(A). See also 11
U S.C Section 541 (property of estate determ ned at tine
case is filed). Therefore, | nust |look to the circunstances
prevailing at the tine the debtor filed her bankruptcy
petition to determ ne whether she can establish a honestead
exenpti on.

Since the debtor has el ected the non-bankruptcy
exenptions pernmtted under Section 522 (b)(2)(A), the
resol ution of the honestead i ssue is governed by state | aw
In M nnesota, debtors have enjoyed a | ong-standing tradition
of homestead protections rooted in the state constitution
Article 1, Section 12 of the M nnesota Constitution provides
that "a reasonabl e amount of property shall be exenpt from
seizure or sale for the paynent of any debt or liability."
Furthernore, Mnn. Stat. Section 510.01 provides that
"[t] he house owned and occupied by a debtor as the debtor's
dwel l i ng place, together with the |and upon which it is
situated . . . shall constitute the honestead of such
debtor and the debtor's famly, and be exenpt from seizure
or sal e under |egal process on account of any debt. . "

To effectuate the legislative intent behind Section
510. 01, courts construe the honestead exenption broadly.
See Cargill, Inc. v. Hedge, 358 N.W2d 490, 492 (Mnn. C.
App. 1984) ("The M nnesota Suprenme Court favors a libera
construction of homestead interests."); Vickery v. First
Bank of LaCrosse, 368 N.W2d 758, 762 (Mnn. C. App. 1985)
(hol ding that homestead |laws are to be liberally construed);
Baer v. Huesman, 381 NW2d 73, 76 (Mnn. C. App. 1986)
("That portion of section 510.01 defining a honestead has
been liberally construed and its exceptions narrowy
defined."). Tracking the | anguage of Section 510.01, the
debt or nust establish both ownership and occupancy of the

property.

Owner shi p
To claimthe protection of the homestead exenption, the
debtor nust first denonstrate that she owned the property at
the tine of filing. Courts traditionally have construed the



ownershi p requirenent broadly. For exanmple, in Denzer v.
Prendergast, 126 N.W2d 440, 442 (M nn. 1964), the court
held that the owner of a remainder in fee subject to alife
estate was entitled to claimthe statutory exenption. See
Cargill, Inc. v. Hedge, 358 N.W2d 490, 492 (Mnn. C. App.
1984) (debtor who assigned interest to famly farm
corporation "owned" property for purposes of honestead
exenption).

In the present case, the debtor was awarded the
property pursuant to a dissolution judgnent and decree.
However, at the tinme of filing, the debtor was unable to
perfect her ownership interest by recording a deed.(FN7) Under
Mnn. Stat. Section 510.04, "any interest in |and, whether
| egal or equitable, shall constitute ownership” (enphasis
added). See Baer v. Huesman, 381 NW2d 73, 76 (Mnn. C.
App. 1986) ("Any interest in land, whether |egal or
equitable, is "ownership" for purposes of a honestead
exenption."). Therefore, even if the debtor |acked a | ega
interest in the property, | find that she possessed at | east
an equitable interest which satisfies the ownership
requi renents of Mnn. Stat. Section 510.04.

Cccupancy

M nnesota courts recognize a flexible construct known
as "actual occupancy." "Actual occupancy, as distinguished
frommere possession . . . is the prom nent idea associ ated
with the word "honestead.” O course, the term "actual
occupancy” must receive a reasonable construction, and is
not to be understood as requiring constant physica
presence, so as to nmake a man's residence his prison
Cark v. Dewey, 73 NNW 639, 639-40 (M nn. 1898) ( FN8)

The majority of reported cases addressing the honestead
exenption involve "interruptions" in occupancy by which the
debtor, tenmporarily displaced fromthe honestead through
casualty, inprisonment or otherw se, is prevented from
conti nui ng occupancy. In these circunstances, the courts
nmust deci de whether the debtor's tenporary absence
constitutes abandonnent under Mnn. Stat. Section 510.07.

The deci sions in such cases presuppose some period of
occupancy.

This case presents a different situation. At the tine
the debtor filed her bankruptcy petition on May 13, 1996,
she was residing at 5714 Wadena Street in Duluth.(FN9) After the
case was filed, the debtor and her daughter noved into the
dupl ex and have resided there since.(FNLO) Since the debtor had
never resided at the duplex before filing, I find that she
has failed to satisfy the requirement of actual occupancy.

Finally, the debtor contends that her intent to occupy
the property in the future satisfies the statutory
requi renent for actual occupancy. Although courts
frequently look to intent in cases addressing the honestead
exenption, mere intent is not enough. See Miscala v.

Wrtjes, 310 NNw2d 696, 698 (M nn. 1981) (hol ding that
honest ead exenpti on was | ost when debtor, absent from hone
for nmore than six nmonths, failed to file requisite notice
with county recorder, regardless of contrary intent). Wile
a nunber of M nnesota cases allow a debtor to retain a
honest ead exenption by proving continued intent to occupy
the property as a homestead, no M nnesota case has al |l owed
a debtor to establish a homestead nerely by intent.



(FNL)

(FN2)

(FN3)

(FN4)

(FN5)

(FN6)

(FN7)

(FN8)

Therefore, | find the debtor's nmere intent to occupy the
dupl ex, w thout nore, insufficient to support a finding of
act ual occupancy.

CONCLUSI ON
Since the debtor has failed to establish a neritorious
defense, | T | S ORDERED
The debtor's notion for reconsideration is denied.

ROBERT J. KRESSEL
UNI TED STATES BANKRUPTCY JUDGE

The trustee's objection al so was sustained as to the debtor's
VCR, canera, state and federal tax refunds, and funds on
deposit in bank accounts on the date of the filing, but the
debt or apparently has not objected to that portion of the
August 26 order.

Rul e 9023 of the Federal Rules of Bankruptcy Procedure
provides that "Rule 59 F.R Cv.P. applies in cases under the
Code . . . ."

Rul e 9024 of the Federal Rules of Bankruptcy Procedure
provides that "Rule 60 F.R Civ.P. applies in cases under the
Code . . . ."

Courts may al so characterize such notions as notions under F
R CGv. P. 52

Even if | were to construe the debtor's notion as a Rule
59(e) notion, ny decision on the nerits would renmain the
sane.

Stated anot her way, since the debtor has not denonstrated
that she can successfully establish her exenption claim it
woul d be futile to vacate the August 26 order only to
di sall ow the exenption at a l|ater date.

The record is scant. However, for purposes of this notion

| have accepted the attorney's statenents as fact.

According to statenents nmade by the debtor's attorney at the
hearing on this nmotion, the debtor was unable to record a
deed because her ex-husband refused to give her one.

At the same time, the debtor is not at liberty to abandon the
honestead and still enjoy the benefits of the exenption
statute. Under Mnn. Stat. Ann. Section 510.07, a
prol onged absence may work a forfeiture of the debtor's
honest ead exenption. See Steiner and Saffer v. Kasden (In
re Kasden), 84 F.3d 1104 (8th G r. 1996).



(FN9)

( FN10)

The address of the clainmed exenpt property is 2814 \West
Second Street, Duluth, M nnesota.

The debtor clainms her occupancy was del ayed because she had
property is probably now her honestead. The result for the debtor
is sad to say the least. It is the result of unfortunate timng
If the debtor had waited to file until after she had noved into the
duplex, it would clearly have been exenpt.



