UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF M NNESOTA

In re:
PAVELA CLEARY SCHVEN, BKY 97-48058
Debt or .
PAVELA CLEARY SCHWVEN
ADV 99-4085
Pl aintiff,
_V__
FI NDI NGS OF FACT,
JAVES E. RAMETTE, CONCLUSI ONS CF LAW
AND ORDER FOR PARTI AL
Def endant . SUMVARY  JUDGVENT

At M nneapolis, Mnnesota, Novenber 8, 1999.

The above entitled matter cane on for hearing before the
under si gned on October 14, 1999, upon Defendant’s notion for
summary judgnent. Al though not | abeled as such, Plaintiff’s
response presents a cross notion for summary judgnent. Andrea
Hauser appeared on behalf of the Defendant, and Thomas M| | er
represented the Plaintiff. Based upon the files and records of
the proceedi ng herein, the affidavits, and the argunents of
counsel, the Court makes the foll ow ng:

FI NDI NGS OF FACT

1. Plaintiff Panela Ceary Schwen (“Plaintiff”) filed a
bankruptcy petition on Novenber 21, 1997. Her case is currently
pendi ng before this court as a Chapter 7 proceedi ng. Defendant
Janes Ranette (“Defendant”) was appointed as the trustee of her

bankruptcy estate.



2. On May 31, 1994, Plaintiff’s nother established a trust
entitled the “Theresa A. Cleary Revocable Trust.” Theresa Ceary
died three days later, and the trust becane irrevocabl e.
Plaintiff is a beneficiary and one of two trustees of the trust.
The ot her beneficiaries are Plaintiff’s father, Donald O eary,
and Plaintiff’s brother, Gegory Ceary. Gegory Ceary serves
as co-trustee with his sister.

3. The trust provides that the trustee has the power:

To manage, control, exchange, sell, rent, |ease,
convey, deed, nortgage, encunber, |ien, pledge, grant
options to purchase, transfer, dispose or otherw se
deal with any trust assets of any kind, real, personal
or m xed, in such manner and on such terns w thout
limt as to tinme as it may deem advi sabl e.
The co-trustees have always acted pursuant to the understandi ng
that both trustees nust agree to any distribution of trust
assets. The Defendant does not dispute this interpretation of
the trust agreenent.

4. The trust assets consist of a Merrill Lynch Trust
Managenment Account and the Florida residence where Donald C eary
and Gegory Cleary reside. Presently, the trust operates
primarily to support Donald Cleary, who suffered a debilitating
stroke in 1989. However, the trust’s principal and inconme al so
may be used for the benefit of the Plaintiff and her brother, as
fol |l ows:

During the Grantor’s Spouse’s lifetine, the Trustee may

pay so nuch of the incone or principal of this trust to
or for the benefit of any one or nore of Gantor’s



Spouse or Grantor’s lineal descendants living fromtine
to time, at such tines and in such manner as the
Trustee may deem advi sable, in the Trustee's sole
di scretion, for the support in such beneficiaries’
accustoned manner of living, education and nai ntenance
in health and reasonable confort, without regard to
equal ity of distribution.
Upon the death of the father, the trust assets will be divided
equal |y between the Plaintiff and her brother, with G egory
Cleary’s share to include the residence.

5. On April 26, 1996, with the approval of her brother,
Plaintiff received a distribution fromthe trust account in the
total anmount of $13,800. The distribution was nmade to hel p
Plaintiff overconme financial difficulties related to divorce
proceedi ngs. On February 16, 1999, the trustees agreed to
anot her distribution of $5000 in order to pursue the present
l[itigation. Al other distributions of trust assets have been
made for the benefit of the father.

6. The trust contains a spendthrift clause, which states:

[ NNone of the principal or inconme of the trusts created
her eunder shall be subject to anticipation, assignnent,
nort gage or pledge in any manner by any beneficiary or
to the interference or control of any creditor of any
beneficiary, or any spouse for alinmony or support, and
shal |l not be reached by any | egal or equitable or other
process, including bankruptcy proceedings, in
satisfaction of any debt or liability of a beneficiary
prior to receipt by the beneficiary.

7. The Plaintiff maintains that her interest in the trust is
not property of the bankruptcy estate because the spendthrift

provision creates a valid restriction on transfer pursuant to



Bankruptcy Code 8 541(c)(2). The Defendant believes that the
spendthrift provision is invalid because of the Plaintiff’s joint
interest as trustee and beneficiary. The Defendant further
mai ntai ns that, because the other trustee is also a beneficiary,
the confluence of legal and beneficial interests invalidates the
spendt hrift provision.

CONCLUSI ONS OF LAW

Summary judgnent is governed by Federal Rule of Cvil
Procedure 56, which is nmade applicable to this adversary
proceedi ng by Bankruptcy Rule 7056. Federal Rule 56 provides:

The judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if

any, show that there is no genuine issue as to any

material fact and that the noving party is entitled to

judgnent as a matter of |aw.

FED. R CQv. P. 56(c). The parties agreed at the hearing that the
matter is ripe for judgnment on | egal grounds and does not require
atrial. Accordingly, sunmary judgnent is appropriate in this
matter.

Section 541(a)(1) of the Bankruptcy Code provides that a
debtor’ s bankruptcy estate includes “all |egal or equitable
interests of the debtor in property as of the commencenent of the
case.” 11 U S.C. 8 541(a)(1) (1994). However, a debtor’s
interest in a trust is excluded fromthe estate if it is

restricted fromtransfer under applicable nonbankruptcy law 11

U S C 8 541(c)(2). The court nust generally look to state | aw



in determ ning whether property is excludable under 8§ 541(c)(2).

Drewes v. Schonteich, 31 F.3d 674, 676 (8th Cr. 1994)(citing

Patterson v. Shumate, 504 U. S. 753 (1992)). Accordingly, because

the trust was established and is admnistered in Florida, | nust
|l ook to Florida | aw to determ ne whether the spendthrift
provision is a valid restriction on transfer so as to exclude the

trust fromPlaintiff’s bankruptcy estate. See MCauly V.

Hersloff (In re Hersloff), 147 B.R 262, 264 (Bankr. M D. Fla.

1992).

Florida courts have indicated that a spendthrift trust is
defined to be a trust that is created with a view of providing a
fund for the maintenance of another, and at the sane tine
securing it against his own inprovidence or incapacity for self

protection. In re Cattafi, 237 B.R 853, 855-56 (Bankr. M D

Fla. 1999); Dollinger v. Bottom (In re Botton), 176 B.R 950, 952

(Bankr. N.D. Fla. 1994). The Defendant does not dispute the

exi stence of the spendthrift trust itself. Rather, the Defendant

argues that the spendthrift provision is invalid because the

beneficiaries exercise too nuch control over the trust assets.
The purpose of a spendthrift trust is to protect the

beneficiary fromhinself and his creditors. Cattafi, 237 B.R at

856. Therefore, such a trust fails where the beneficiary

exerci ses dom nion or control over the property of the trust.

ld.; Bottom 176 B.R at 952. In bankruptcy proceedings, the




debtor’s degree of control over the spendthrift trust is often
the primary consideration in determning its validity. Kaplan v.

Prinmerit Bank, 97 B.R 572, 577 (B.A-P. 9th Gr. 1989). It is

clear that if the beneficiary has absolute and sole discretion to
conpel distribution of the trust assets, the spendthrift

provision nust fail. See Bottom 176 B.R at 952 (noting that

the sole trustee and the sole beneficiary cannot be one in the

sane); Govaert v. Strehlow (In re Strehlow), 84 B.R 241, 244

(Bankr. S.D. Fla. 1988). However, sonething | ess than absol ute
control may al so destroy the spendthrift character of a trust.
Herslof f, 147 B.R at 266.

In this case the Plaintiff is one of two co-trustees, both
of whom nust consent prior to any withdrawal fromthe trust. The

case of McCauly v. Hersloff (In re Hersloff), 147 B.R 262

(Bankr. M D. Fla. 1992), holds that when the debtor is one of
three trustees, she does not exercise enough control over the
trust to invalidate the spendthrift provision. 1d. at 265 ("An
otherwi se valid spendthrift trust will not be disallowed .

nmerely because the beneficiary happens to represent a mnority of
the voting trustees."”). The case goes on to note that even if
there were only two trustees, the debtor still would not have
sufficient control over the trust to invalidate its spendthrift

provision. 1d. at 266 n. 2.



The present case is distinguishable fromthe Strehl ow case
cited by the Defendant. The court in that case found that a
spendthrift provision was invalid because the debtor had sole
di scretion to conpel distribution without the consent of his co-
trustee. Strehlow, 84 B.R at 244. Here, the parties agree that
the Plaintiff nust have the consent of her brother prior to any
distribution. Thus, Plaintiff’s control is sufficiently limted
by her co-trustee to uphold the spendthrift provision.

The Plaintiff's control is also |limted by her fiduciary
duties to the other beneficiaries. Hersloff, 147 B.R at 265.

In order for the beneficiary to be exercising control over the
trust, she nust be free to make distributions w thout breaching
any duty, especially to other beneficiaries. David B. Young, The

Pro Tanto Invalidity of Protective Trusts: Parti al

Sel f-Settl enent and Beneficiary Control, 78 MarRQ L. Rev. 807, 855

(1995)(citing In re Kreiss, 72 B.R 933, 938, 941-42 (Bankr.

E.D.N. Y. 1987)). The two co-trustees and their father are al
beneficiaries under the trust. Therefore, the co-trustees owe
fiduciary duties to their father as well as each other. Such
fiduciary duties sufficiently limt the Plaintiff’s control and
preserve the spendthrift trust.

Moreover, contrary to the Defendant’s argunent, the
confl uence of |egal and beneficial interests in the Plaintiff and

her brother does not invalidate the spendthrift provision. Al



of the trustees may be beneficiaries while still maintaining a

valid spendthrift trust. See Waterbury v. Miunn, 32 So.2d 603,

605 (Fla. 1947) (noting that a will created a valid spendthrift
trust where the only two trustees were anong the five
beneficiaries); see also Young, supra, at 855; Restatenent
(Second) of Trusts 8 152m (referring also to 88 99, 115). This
i's so because no single beneficiary has sufficient control over
the trust to conpel a distribution. Young, supra, at 855.
Therefore, the fact that the two trustees are al so beneficiaries
does not invalidate the spendthrift nature of the trust.
CONCLUSI ON

Because the Plaintiff’s control over the trust is limted by
the presence of a co-trustee and her fiduciary duties to the
ot her beneficiaries, she does not exercise sufficient dom nion
and control over the trust to invalidate the spendthrift
provision. Furthernore, the fact that both trustees are al so
beneficiaries simlarly does not destroy the spendthrift trust
because neither one can exercise conplete control. Therefore,
the spendthrift provision is valid, and Plaintiff’s interest in
the trust is excluded from her bankruptcy estate pursuant to
Bankruptcy Code 8§ 541(c)(2).

ACCORDI NGY, I T IS HEREBY ORDERED THAT j udgnent be entered
in favor of the Plaintiff Panela C eary Schwen declaring her

interest in the Theresa AL C eary Revocable Trust excluded from



her bankruptcy estate. There being other issues pending in the
case and no justification for maki ng the express determ nation

and direction required by Bankruptcy Rule 7054, applying Federal
Rule of Cvil Procedure 54(b), judgnment shall not be entered at

this time.

Nancy C. Dreher
Uni ted States Bankruptcy Judge



