UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

Par adi gm Managenent Cor porati on, CHAPTER 11
Debt or .
Bky. 3-94-3395

Par adi gm Managenent Cor porati on,
Debtor In Possession,
Plaintiff,

VS. Adv. No. 3-95-42

Commonweal t h Construction Corp.,
Def endant . ORDER

This matter was heard on August 16, 1995, on cross-notions for Summary
Judgnment. Appearances were noted in the record. The Court, having heard and
recei ved argunents; having reviewed the pleadings and relevant files; and,
being fully advised in the matter; now nmakes this Order pursuant to the
Federal and Local Rul es of Bankruptcy Procedure.

l.

Par adi gm Managenent Corporation (Paradigm was in the business of managi ng
properties that were devel oped by Gary Lefkowi tz, through his corporation,
Cti Equity Group. Citi Equity was the general partner of nunerous limted
partnerships that M. Lefkowitz formed to own nore than 100 properties.
Paradigmitself was owned by M. Lefkowitz, and controlled by him until
shortly after an involuntary bankruptcy was filed against Citi Equity on My
18, 1994. (FN1) Paradi gmthen becanme controlled by an independent manager,
who al so operated G ti Equity under a court approved agreenent by interested
parties.

Paradigm fil ed under Chapter 11 on July 25, 1994. During pendency
of the case under Chapter 11, until sonetinme in March 1995, Paradi gm
managed property known as the Fox Run Apartnment Conpl exes, pursuant to
a managenent agreement with Cti-Fox Run Partners | and Cti-Fox Run
Partners Il (jointly referred to as "Citi-Fox"). Citi-Fox consisted
of limted partnerships in which Citi-Equity was the general to
paynment equal to five percent of the gross rents collected fromthe
Citi-Fox rental properties, as its managenent fee. (See: Property
Managenment Agreement, section 5.1) Paradigms responsibilities under the
agreenment were "[t]o collect rents . . . and to deposit all funds so
collected in Paradi gms custodial account."” (See: Property Managenent
section 3.3.) The funds in Paradi gnms custodial account were periodically
transferred to a Gti-Fox bank account in California. Citi-Fox would
then retain 95% of the proceeds and i ssue a check to Paradigmfor the
remaining 5% (See: John D. Lathuras Affidavit para. 5).

In Novenber 1994, Commonweal th Construction Corp. (Comonweal t h)
obt ai ned default judgnments against G ti-Fox in connection with construction
of the properties. |In Decenber 1994, and January 1995, Comonweal th
attenpted to execute on the judgnments against Citi-Fox, by commrenci ng
gar ni shnment proceedi ngs agai nst Paradigm in an effort to intercept
the rents collected by Paradigmfromthe Citi-Fox properties' tenants.

The proceedi ngs included an order, issued by the Court
of Common Pl eas of Del aware County, Chio, that required Paradigm®"to
preserve, hold intact and deliver to the Del anare County Sheriff's
Departnment, as and when received, all cash, checks, instruments and
ot her docunents received in satisfaction of rent due" G ti-Fox.



The order also required that if Paradi gm had noney, property, or credit
"of such a nature that they cannot be delivered to the clerk

[then garnishee is not to] dispose of that noney, property, or credit or
give themto anyone else until further order of the court.” Two
separate garni shnents were served on Paradigm one in Decenber 1994, and
a second in January 1995.

Par adi gm essentially ignored the garni shnent orders. Paradi gm
continued to collect the rents, deposit theminto the custodi al
account, and periodically send the funds in the account to Citi-Fox
in the ordinary course, just as before the garnishments. The Debtor
failed to respond to the garni shnent proceedi ngs, except to notify
Commonweal th's attorneys by letter, dated February 6, 1995, that
Par adi gm had filed for bankruptcy; and, that the attorneys
"continuing actions on behal f of Comonweal th Construction Corp.
to seize funds in which Paradigmhas a direct interest as the managenent
corporation for the properties, is a clear violation of the automatic
stay provisions, 11 U S.C. Section 362." This adversary proceedi ng was
commenced by Paradi gmon March 21, 1995, seeking declaratory judgnment that
t he garni shnent proceedings were in violation of the automatic stay, and
are null and void.

Commonweal t h responded by seeking an order fromthe state court
finding Paradigmin contenpt for refusal to conply with the garni shment
orders. On April 27, 1995, a hearing was held on the contenpt proceedings,
a hearing was held on the contenpt proceedings, and the state court
i ssued a contenpt order agai nst Paradi gmon May 15, 1995. The order stated
t hat Paradi gmwas found to be in civil contenpt for the "willful failure
to conplete and file its return . . . in response to the Garnishment
Order and by failing to preserve all cash, instrunments and ot her
docunents recei ved by Paradigmin satisfaction of rent due Citi-Fox".

Par adi gm was agai n ordered by the Court of Common Pl eas of Del aware County,
Ohio, to account to Commonweal th and to the court for all cash, instrunents
and ot her docunents received in satisfaction of rent due Gti-Fox, from
fromJanuary to the tinme of the contenpt order decree

On July 11, 1995, Paradigmsubmtted, in this Court, its Menorandum
In Support OF Its Mtion For Summary Judgnment. The notion itself was
not filed until August 10, 1995. 1In the neantine, Commonwealth filed its own
nmoti on for summary judgnent on August 2, 1995. Both notions were heard
on August 16, 1995.

.

Par adi gm argues that the G ti-Fox rents received by it and deposited
in the custodial account, were part of its bankruptcy estate; and that
the rent proceeds were protected fromcollection efforts by the automatic
stay of 11 U S.C. Section 362. Commonweal th asserts that the
gar ni shnment orders required only that Paradigmreport and deliver property
that it held for Cti-Fox; and, that the rents were such property.
Commonweal th clains that the collection effort was not against the
estate or against estate property. Therefore, it asserts, no violation of
the automatic stay occurred.

The automatic stay prohibits "any act to obtain possession of
property of the estate or of property fromthe estate or to exercise
control over property of the estate.” 11 U S.C Section 362(a)(3).

The automatic stay prohibits collection efforts by creditors involving
property of the estate. However, the stay does not prohibit acts to
coll ect property of other parties held by a debtor; property in which
neither the debtor nor the debtor's estate has any interest.

In this case, Paradi gmhas not shown that the estate had any
interest in the Cti-Fox rents that were the subject of the garni shnent
proceedings. It is not clear fromthe record, to whomthe rent checks
were made payable by the tenants. But, Paradigmwas required to deposit
the checks into a custodial account, naintained for the benefit of



Citi-Fox. Funds held in a custodial account by a debtor for the benefit
of third parties, do not ordinarily become estate property upon the
debtor's filing bankruptcy. See: South Cent. Livestock Dealer's, Inc.
v. Security State Bank, 614 F.2d 1056 (5th Cr. 1980).

Not hi ng has been shown about the arrangenent here, that indicates
that the Citi-Fox rents, or any part of them ever belonged to Paradi gm
The only evidence offered by Paradigmthat m ght suggest that Paradi gm
had an interest in the rents, is an affidavit of John D. Lathuras, in which
he says so.(FN2) But the statenent is conclusory, not factual. Merel y
because Paradi gnis conpensati on was cal cul ated, based on the gross rents,
did not nean that it had an interest in the rents thenselves. The
managenent agreenment and the actual handling of the rents, clearly
i ndi cate that Paradigmhad no interest in the funds.

Under the nanagenent agreenent, Paradigmwas required to periodically
pay over the entire rent proceeds to Citi-Fox fromthe custodial account.
Citi-Fox would then issue its check to Paradi gmfor an anount equalling
5% of the gross rents covered by Paradigmis renmittance, as paynment to
Paradi gm for its managenent services to Citi-Fox. Comonwealth's
gar ni shnent proceedi ngs agai nst Paradi gm i nvol ved funds bel ongi ng
solely to CGiti-Fox, and did not violate the automatic stay of 11 U S.C
Secti on 362.

M.
Based upon the forgoing, it is hereby ORDERED

1. The garni shnent proceedi ngs agai nst Paradi gm relating
to Gti-Fox, judgnment debtor, by Commonweal t h, judgment
creditor, were not in violation of the automatic stay under
11 U S. C. Section 362,

2. The actions taken by Comonwealth in the Court of Comon
Pl eas of Del aware County, GChio, against Paradi gm are not

voi d.

LET JUDGVENT BE ENTERED ACCORDI NGLY.

Dat ed: October 26, 1995. By The Court:

Dennis D. O Brien
Chief U.S. Bankruptcy Judge

(FN1) M. Lefkowitz has been indicted, and was | ater convicted, of 47 counts
of fraud in connection with a scheme whereby he diverted tens of mllions of
dol lars away from many of the properties.

(FN2) M. Lathuras is Vice President of Weybridge, Inc., the Court appointed
managi ng agent for Citi Equity G oup.



