UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re:
Sytje's Pannekoeken Huis BKY No. 96-31250
Fam |y Restaurants, Inc.
Chapter 7
Debt or .
ORDER

This matter cane before the Court on Septenber
22, 1997 on application for interimconpensation by
Mol ly T. Shields of Doherty, Runble & Butler ("DRB")
as attorney for the Trustee. An objection to the
fee application was filed ostensibly on behal f of
Sytje's Pannekoeken Huis Fami |y Restaurants, Inc.
("Debtor™) through its Chapter 11 attorneys, Robins,
Kaplan, MIller & Gresi, L.L.P. ("RKM&C"). The
United States Trustee did not file an objection

l.
FACTS

This case was filed as a Chapter 11 on March 7,
1996. It converted to a case under Chapter 7 on
Cctober 21, 1996. Mdlly Shields was assigned to the
case as the Chapter 7 trustee. On Cctober 30, 1996,
an order approving DRB to act as attorney for the
Trustee was entered.

This is the first application for interim
conpensation presented by DRB. At the tine the
application was made the estate had a deposit
bal ance of $205,849.46. DRB is seeking conpensation
in the anopunt of $48, 055.95 and rei nbursenent in the
amount of $1,550.46 for a total amount of
$49, 606. 41.

.
DI SCUSSI ON

A. STANDI NG

At the hearing, DRB raised the issue of the
standi ng of "the Debtor" or the fornmer principal of
the Debtor, in enploying RKMKC to bring the
objection to the fee application. While RKM&C was
not able to cite any authority allowing it to bring
an objection to the fee application on behalf of the
Debtor in the contested case, it is not necessary
for the Court to reach the issue of the proper
standi ng of the objecting party.

Courts have an independent duty to exam ne the
reasonabl eness of attorney fees, even when no
obj ection has been raised to the fee application. In



re Alberto, 121 B.R 531, 534 (Bankr. N.D. I11.
1990); In re Allied Conputer Repair, 202 B.R 877,
881 (Bankr. WD.Ky. 1996); In re Crawford Hardware,
Inc. 82 B.R 885, 887 (Bankr. S.D. Chio 1987).
Courts bear this duty of independent review based on
the significant role that the Bankruptcy Court plays
in protecting the assets of the bankruptcy estate
and maxi m zing those assets for creditors. Inre

Al lied Conmputer Repair, 202 B.R at 881. It is in
carrying out this duty that the Court exam nes the
fee application of DRB, using the objections raised
as gui dance

B. | N GENERAL

Conpensation of attorneys is governed by 11
U S.C. Section 330 which provides that an attorney
may receive "reasonabl e conpensation for actual
necessary services rendered . . . and
.rei mbursenent for actual, necessary expenses." 11
US. C Section 330 (a)(1)(A) & (B). The appropriate
met hod to cal cul ate reasonabl e conpensati on under
Section 330 is the | odestar approach, which is
determ ned by nultiplying the nunber of hours
reasonably expended in connection with a particul ar
service by a reasonable hourly rate. 1In re Apex Ol
Co., 960 F.2d 728, 730-731 (8th Cir. 1992). Any
hours not reasonably expended during the
representation are to be excluded fromthe | odestar
calculation. In re Kula, No. 97-6014NE, 1997 WL.
694299 at *11 (8th Cir.BAP Neb.). The | odestar
amount is to reflect: "(1) the novelty and
conplexity of the issues, (2) the special skill and
experi ence of counsel, (3) the quality of
representation, and (4) the results obtained.
Apex G, 960 F.2d at 731-732. Once nade, the
| oadstar calculation is presuned to be the all owabl e
conpensati on, and the ampunt shoul d be adjusted only
inrare situations. Kula, at *8

The burden of proof as to reasonabl eness of fees
rests on the applicant. Initially, the burden is
met by the applicant filing an application with the
court which sets forth a detailed statement of (1)
the services rendered, tinme expended and expenses
i ncurred; and, (2) the amounts requested.
Fed. R Bankr.P. 2016(a). Additionally, a fee
application nust |list each activity, its date, the
attorney who performed the work and a description of
t he work performed.

VWere the application is contested, "[t]he
bankruptcy court must nmake a finding as to whether
t he nunber of hours billed were reasonable in Iight
of the conplexity of the case, and then nultiply
that by a reasonable hourly rate for those services.
The party seeking an award of fees should submt
evi dence supporting the hours worked and the rates
clained....If the hours or rate requested by the
prof essional is not reasonabl e under the
ci rcunst ances for the work perforned, the bankruptcy
court should make such a finding." Kula, at *6
(citation omtted).



The required findings nust be based on evidence
in the record; not sinply upon ad hoc argunent of
counsel, or on self determ ned notions of the judge.
"The bankruptcy court's deci sions nmust be supported
by evidence and the bankruptcy court should issue
findi ngs and conclusions which will allow a
review ng court to determ ne whether the anmpunt
awar ded was reasonabl e under the guidelines.” Kula,
at *8. Odinarily, this will require evidentiary
hearing. Kula, at *12.

C. I N PARTI CULAR

1. Reasonabl e and Necessary Fees

An objection is raised that the fees charged

by DRB were not reasonabl e and necessary fees as
they were excessive and duplicative. Specifically,
the objection is made in the foll owi ng categories:
notion to set bar date; notions for sales free and
clear and nmotions for rejection, assunption and
assi gnment of |eases; application and order for Rule
2004 exam nation; and, trustee tasks.

a. Modttion To Set Bar Date

DRB asserts that this was a conpl ex issue which
requi red the assistance of the United States Trustee
as it involved setting up a procedure in which the
nuner ous enpl oyees could assert clains. The
enpl oyees had been wi thout pay for three weeks and
wi t hout nedi cal insurance. The notion at issue is
five pages long with the acconpanyi ng menorandum
bei ng four pages and citing one case. A paral ega
spent 11.6 hours solely on researching, witing,
revising, and collecting exhibits to the notion.
Addi tionally, she spent 3.2 hours on revising,
researching, witing the notion, |unped with other
time entries such as phone calls and PACER sear ches.
Ms. Shields spent 4.5 hours of attorney tinme solely
reviewi ng and revising the notion. Additionally,
she spent 5.6 hours doing the sane |unped with two
additional tasks of witing a letter and finalizing
a proof of claim A total of 24.9 hours was spent
on the project. The tinme charged appears excessive.
However, there is insufficient evidence in the
record to support a | odestar calculation for these
services, and an evidentiary hearing is required

b. Mtions for Sales Free and O ear, and
Motions for Rejection, Assunption and Assignnent of
Leases

The objection is based on the argunment that the
time spent on these four notions was excessive and
duplicative. DRB billed approximtely 21.1 hours,
at $85 per hour in paralegal tine, and 7.9 hours at
$190 per hours in senior attorney tine. DRB takes
the position that the notions dealt with different
| ocations with different |liens naking the situation
conplicated. Review of the notions, the attached
exhibits, |legal nenmorandum and the time records
rai ses questions of reasonabl eness; but the record
fails to support a | odestar calcul ation, and an



evidentiary hearing is required.

c. Application and Order For Rule 2004
Exami nati on

DRB asserts that the application and order were
directed to Debtor's bank, and required the bank to
provi de information regardi ng hundreds of
transactions. Exam nation of the tinme records
reveals that 4.4 hours of paralegal tine and 1.6
hours of attorney tine was spent on the application
Upon review of the Rule 2004 application and
exhi bits, the charges appear excessive. The record,
however, does not support a | odestar cal cul ation for
the services, and an evidentiary hearing is
required.

d. Trustee Functions

RKMEC al so objects, claimng that DRB charged
for trustee fees. The duties of a trustee are
listed in 11 U S.C. Section 704. The objection
listed nunmerous entries believed to be trustee tine.
It is well settled that the trustee's attorney is
not entitled to receive conpensation for performng
the trustee's statutory duties. DRB asserts that
t he nunerous entries focused on by RKMKC have been
taken out of context, making it difficult to
respond to each objection individually. DRB
essentially takes the position that all tinme billed
was properly that of attorney time. There is not an
adequate record to support a |odestar cal cul ation
and an evidentiary hearing is required.

2. Inadequately Described and Detailed Entries.

An objection is raised that DRB has failed to
provi de adequate description and details on certain
time entries, specifically large tine increnents and
| unped time. Every application with the court for
attorney fees nust set forth a detailed statenent of
(1) the services rendered, tinme expended and
expenses incurred, and (2) the amounts requested.
Fed. R Bankr.P. 2016(a). DRB argues that all the
[ unped time was actually and necessarily incurred by
the estate. Again, not enough information exists to
support a |l odestar cal cul ation, and evidentiary
hearing is required.

M.
DI SPOSI T1 ON

Based on the foregoing, I T IS HEREBY ORDERED: t hat
DRB' s Application for Interim Conpensation dated
August 22, 1997 and filed August 25, 1997, is
continued for evidentiary hearing, subject to

di scovery, to be set by DRB consistent with this
order.

Dat ed: By the Court






