UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re:
Mary Boer bon Nel son, BKY No. 92-35328

Debt or .
ORDER

This matter cane before the Court June 8, 1995, on notion of Mary
Boer bon Nel son(Debtor) to nodify her confirmed Chapter 13 Amended Pl an
Patrick Dunbar and JaneMlitor (Respondents), who are creditors of the Debtor
object. Appearances were noted onthe record. The Court, having revi ewed
andconsi dered the evidence recei ved; havi ng heardargunents of counsel; and,
ot herwi se being fully advised on the matter; now makes thi SORDER pursuant to
t he Federal and Local Rul es of Bankruptcy Procedure.

l. STATEMENT OF

CONTROVERSY

Debtor's Anended Chapter 13 Plan was confirmed, by this Court, January
15, 1993. She now seeks to nodify her Anended Plan in accordance with 11
U S.C. Section 1329, toreduceher plan paynents, due to unanticipated and
adverse change in circunstances. She arguesthat: her expenses have increased
dramatically since confirmation due to unanti ci pat edcircunstances; she
proposes the nodification in good faith; and, that she has conmtted all of
her disposable income to the plan. Respondents object to the proposed
nmodi fication. They contend that Debtor'sfinancial circunmstances have not
adversely changed since her Amended Pl an was confirned. They argue that her
i ncome has increased, and her reasonabl e and necessary expenses havedecreased.
Additionally, they claimthat her post-confirmation conduct reveals that she
hast he di sposabl e i ncone to nake paynents on the plan as originally confirmed.
Fi nal | y, Respondents argue that the failure to commit all of her disposable
i ncome to the plan asnodified, constitutes bad faith.

. FACTS.

Respondent s have an unsecured, non-priority claimagainst Debtor in the
amount of $36,345.92, in the formof a judgnment entered Septenber 22, 1992, by
t he Ransey CountyProbate Court. The judgnment constituted 88% of Debtor's
schedul ed unsecured debt, andwas for damages resulting fromDebtor's role as
personal representative of Respondents' nother's estate.(FNL) Respondents had
commenced garni shnent proceedi ngs in Septenber, 1992, to collect the judgnent,
and Debtor filed for bankruptcy 6 days |ater. Debtor filed her petition
for
relief on Cctober 5, 1992. She was unmarried, andresponsible for a 16 year
ol d daughter and 13 year old son. She worked for Unicare, Inc., asa dietetic
technician, and her net nonthly incone was $1,278. She also received $500
inmonthly child support. Her total net nonthly incone was $1,778. She
schedul ed only onesecured claim held by J.C. Penny in the amount of $5, 000,
securing household furniture. Her schedul ed unsecured debt total ed $41, 150,

i ncl udi ng: the judgnment of $36,345.92, infavor of Respondents; a $4, 000
personal |loan to Debtor's father; and, a $147.00 debt toForest Lake Anbul ance.

Debtor's expenses were set out as foll ows:



M g/ Taxes/ I ns. $537. 00

Home Mai nt enance $ 70.00
El ectric $150. 00
Wat er & Sewer $ 25.00
Tel ephone $ 39.00
Gar bage $ 600. 00
Food $ 25.00
C ot hing $ 25.00
Laundry $ 25.00
Medi cal $ 0. 00
Transportation $ 50.00
Aut o | nsurance $ 25.00
Tot al $1566. 00( FN2)

Debt or's schedul ed di sposabl e i ncone was $212.25. Her original plan
provided for nonthly paynents of $200. Respondents objected to the
confirmation of that plan on the basis that she submtted the plan in bad
faith; and, on the basis that she had not commtted allof her disposable
i ncome into the plan. Debt or then anmended her plan on January 27, 1993
setting out a graduated paynentstructure, where paynents would increase over
the five year plan. This structure wasdelineated as foll ows:

Jan. 93/Jan. 94 $300. 00 a nonth $3, 600
Jan. 94/ Jan. '95 $350. 00 a nonth $4, 200
Jan. 95/Jan. '96 $400. 00 a nonth $4, 800
Jan. 96/Jan. 97 $450. 00 a nonth $5, 400
Jan. 97/Jan. 98 $500. 00 a nonth $6, 000
Total for 5 yr. Plan $24, 000

In the Anended Pl an, Debtor proposed to satisfy the one secured claim
and pay theunsecured creditors $19,000 over the life of the plan. Respondents
were to receive $16,000. Respondents withdrew their objections to confirmation
of Debtor's plan as anmended, and thisCourt entered an Order confirmng the
Debtor's Amended Chapter 13 Plan on January 15, 1993. Debt or paid $6,400 into
the Amended Plan. |In 1994, she fell $1,800 into arrears onher Amended Pl an
paynments. The Chapter 13 Trustee filed a notion to dismss or convertthis
case. Debtor responded with the present notion to nodify the Anended Pl an
pursuant to 11 U S.C. Section 1329, to reduce her plan paynments. Under the
proposed nodified plan, Debtor would pay $150, over 32 nonths, resulting in
total paynents to unsecured creditorsof $3,450. In support of her proposed
nodi fication, Debtor provided the Court w th updatedi ncome and expense
schedul es. These schedul es reveal that Debtor is now 42 years ol d;
isremarried to Ronald Gerdesneier; and, is in good health. She renains
enpl oyed wi t hUni care. Debtor's inconme from Unicare has increased since her
Anmended Pl an wasconfirmed. She now earns $1,398 in net nonthly income. She
no | onger receives thenmonthly child support paynents from her forner husband.
She testified that her teenage sonnoved out of her hone, and in with his
fat her.

M. Cerdesneier's income and expense schedule reveals that he is 38
years old. Hesuffered a back injury sone years ago, and is not enployed at
this time. He receives $1025 innet nonthly inconme fromdisability paynments,
and various odd-jobs. He has a teenagedaughter froma former marriage, but
she does not live with him Their marital expenses were schedul ed as
fol | ows:

Expenses Debt or Cer desnei er Tot al

M g/ Taxes/ I ns $544. 00 $0. 00 $544. 00



El ectri c/ Heat $70. 00 $70. 00 $140. 00

Wat er / Sewer $17. 00 $17. 00 $34. 00
Tel ephone $22. 00 $22. 00 $44. 00
Gar bage $16. 00 $16. 00 $32. 00
Food $250. 00 $150. 00 $400. 00
d ot hi ng $25. 00 $50. 00 $75. 00
Lndry/Dry dng  $0.00 $0. 00 $0. 00
Medi cal / Dental  $30. 00 $75. 00 $105. 00
Transport $80. 00 $75. 00 $155. 00
Recreat i on/ C ubs $0. 00 $50. 00 $50. 00
Auto I ns. $70. 67 $67. 00 $137. 67
Auto Instl Pnt $279.00 $215. 00 $494. 00
Child Support $0. 00 $200. 00 $200. 00
Tot al $1403. 67( FN3) $1007. 00 $2410. 67

Debt or contends that her financial circunstances have adversely changed
during the pendency of the Plan; that these changes were unanti ci pated; and,
that they warrant areduction in plan paynments. She no | onger receives the $500
per nmonth child support paynent from her fornmer husband. Additionally, she
clains that her expenses have increased, due to CGerdesneier's disability.
Bot h
Debtor and M. GCerdesneier testified that he is able toobtain only sporadic
enpl oyment, and that he relies on fixed disability income. M. Gerdesneier
assists in paying one-half of their utility expenses. Debtor pays the
remai ni ng housi ng expenses.

Respondents object to the proposed nodification. They contend that
Debt or' schanges in circunstances were not unantici pated, nor adverse to her
financial situation. Theyalso argue that her nodified plan does not propose
to submit all of her disposable inconme intothe plan as nodified, and is not
proposed in good faith.

1. ANALYSI S.

11 U.S.C Section 1329 permits a debtor, trustee or holder of an all owed
unsecured claim on notion, anytine after confirmation, and before all plan
paynments have been made, to: seek an increaseor reduction in the anmounts of
paynments on clains of a particular class provided for by the plan; or to
extend or reduce the time for such paynents. |1f, upon notion and hearing, the
proposed change is approved by the Court, the nodification becomes the plan
11 U S.C Section 1329 (b)(2).

VWhen a proposed nodification to the plan woul d reduce the plan paynents,
the burden falls on the debtor to denonstrate that her circunstances
have sufficiently changed adversely, to warrant the nodification. In re
Butl er,
174 B.R 44, 48 (Bankr. MD. N C 1994). A debtor nust denonstrate changed
ci rcunst ances, or those circunstances which adversely affect a debtor's
ability to pay as required by the ternms of the original plan. In re MNulty,
142 B.R 106, 108 (Bankr. N.J. 1992). The Court may consider the
debtor's change in: (1) incone or expenses; (2) nedical condition; and (3) the
debtor's post-confirmation conduct, in contenplating changed circunstances.
Butler, at 46.

A post-confirmation nodification to reduce a debtor's obligation under a
confirmedplan, is intended as a method of addressing unforeseen difficulties
that arise during planadm nistration. In re Dittner, 82 B.R 1019, 1021
(Bankr.D.N.D. 1988). Such nodificationis warranted only when an unanti ci pated
change in circunstances affects inplenmentation ofthe plan as confirned. In re
Lel and, 96 B.R 990, 992 (Bankr.D.S.D. 1989).

Debtor's clai mof changed circunstances is not credible. Her present
ci rcunst ancesare of her own making; and, any difficulties that she m ght have



in fundi ng her Arended Pl anpaynents are the result of her own voluntary
conduct and deci si ons. Debtor's incone from enpl oynent has increased since
plan confirmation. Shetestified that she had no disability or mnedica
condition which would inhibit her future enpl oynment.

Debtor's loss of the monthly child support paynents is not an adverse
change in her circunstances. The |oss of incone fromchild support should be
directly offset by decreasedexpenses in caring for her children. Debtor's
daughter, who was sixteen years of age at filing,is no |longer a m nor
Debtor's son no longer lives with her. The support paynments wereintended to
assist in nmeeting her responsibilities in the caring for her children. They
were notintended to fund the Chapter 13 Amended Pl an

Debtor's argunent that Gerdesneier's disability has increased her
expenses, is notcredible either. Debtor's decision to marry was voluntary.
She was aware of Gerdesneier'sdisability prior to their marriage. She nust
have known that the disability would limt hisability to contribute to their
marital expenses. Cerdesneier's |ack of income was notunforseen, and Debtor
cannot now credibly claimthis as an unantici pated, adverse change in
Ci rcumst ances.

An additional consideration is Debtor's post-confirmation purchase of a
car inDecenber, 1994, while in arrears on her Chapter 13 Plan. Debtor
voluntarily assuned al arge nmonthly obligation, and she voluntarily increased
her expenses for auto insurance by asubstantial anount. She financed the
purchase through an installnment contract that requiresnonthly paynents of
$279. (FN4) She al so nust pay $70.67 each nonth for the insurance on the
vehi cl e.

Debtor's purchase of the vehicle was unnecessary and i nappropri ate.
Cerdesnei erowns a vehicle in working condition, and he is unenpl oyed nost of
the tine. He testifiedthat he often transports his daughter when necessary.
No expl anati on was gi ven why hecannot transport Debtor, or why Debtor is in
need of such an expensive vehicle.

In summary, Debtor's claimthat her circunstances have adversely
changed, requiring nodification of her Anended Plan, is not credible. Debtor
is a young married woman, ingood health. She is no |onger financially
responsi ble for the care of her children. She hasdenonstrated stable and
conti nuous enploynent. Her income has increased, while herreasonabl e and
necessary expenses have decreased. The expenses that have increased sinceher
Amended Pl an was confirnmed, were voluntarily and unnecessarily incurred.

Al t hough there has been sone changes in Debtor's life since confirmation

t hese changes resulted fromvoluntary conduct and deci sion maki ng, and were
not unantici pated or unforseen. Accordingly, she has not denonstrated cause to
nodi fy the Anmended Pl an, and the notionshoul d be deni ed.

V. DI SPCSI TI ON.

Based on the foregoing, it is hereby ORDERED: Debtor's notion to nodify
her Chapter 13 Anended Pl an, confirmed on January 15, 1993, is denied.

Dat ed:
Septenmber 1, 1995 By The Court:

Dennis D. O Brien

Chief U. S. Bankruptcy Judge
(FN1) The Ransey County Probate Court found that: Debtor paynments not
willed

to her;that she stole nonies fromthe probate estate; and, that she failed to
rei mburse the estate for her expenses.

(FN2) An addi tional $50.00 was automatically deducted each nonth fromthe
Debt or' s savi ngs account.

(FNB3) Debtor still has $50. 00 deducted fromher nonthly income for a



savi ngs
account .

(FN4) In Debtor's schedules filed October, 1992, she did not list a car
paynent as an expense, and listed only $25.00 for liability coverage.



