UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In Re:

JOHN D. MORKEN and
DOROTHY M MORKEN,

Debt or s. Bky. No. 4-94-2954
PH LLI P L. KUNKEL, Trustee for Adv. No. 4-94-555
the Estate of John D. Morken
and Dorothy M Morken,

Plaintiff, MEMORANDUM CRDER
VS.

CHARLES W RIES, Trustee for the Estate

of Spring G ove Livestock Exchange, Inc.;
FARM CREDI T SERVI CES OF SOUTHERN M NNESOTA,
ACA, a M nnesota corporation; SPRAGUJE

NATI ONAL BANK, a United States corporation;
SECURI TY STATE BANK OF SHELDQN, an |owa
corporation; FIRSTAR BANK M LWAUKEE, N. A.,

an United States corporation; BRENTON
BROTHERS, I NC., an |lowa corporation;

BRACHT FEEDYARDS, |INC., a Nebraska
corporation; BUSSE FEEDLOT, INC., an |owa

cor poration; FARMERS CO OP SOCI ETY, an

| owa corporation; ROBERT EASON D/ B/ A

EASON FEEDLOTS; JAMES EASTON DY B/ A EASTON
FEEDLOT; JEFF ANEMA D/ B/ A FLOYD FEEDLOT;

Rl CHARD HANSEN DJ B/ A HANSEN FEED YARDS,;
LARRYANN HUNT, INC., an |lowa corporation;

L/ B FEEDLOT, a Nebraska partnership;

DI XON COUNTY FEEDYARD CO., a Nebraska
corporation; QAK RIDGE FEEDLOT, INC., an

| owa corporation; OSHKOSH FEED YARD, | NC.,

a Nebraska corporation; RUSER VEN CE
FEEDLOTS, INC., a Nebraska corporation;
SCHOVERS BROTHERS, I NC., an lowa corporation;
WAYNE SCHUT, D/ B/ A SCHUT FEEDLOT; VALLEY

VI EW FEEDLOTS, INC., an lowa corporation;
VESTVI EW OF MONROE, I NC., an lowa corporation;
WEST CENTRAL CATTLE COWMPANY, an |owa corporation;
W LLBERG CATTLE CO., an lowa corporation.

Def endant s.

At M nneapolis, Mnnesota, August 27, 1996.



Thi s adversary proceeding came on for trial on May 13-
17,1996. Thomas P. Melloy and Jerome A. M ranowski appeared
for the plaintiff. WIliam$S. Partridge appeared for Charles
W Ries. Gary W Koch and David W Sturges appeared for Farm
Credit Services of Southern M nnesota, ACA. Thomas L. Shriner,
Jr., Cark T. Witnore, and Janmes M Caragher appeared for
Firstar Bank M| waukee, N. A, and Sprague National Bank.

This court has jurisdiction over this proceedi ng
pursuant to 28 U.S.C. Section157(a) and 1334, and Local
Rule 201. This is a core proceeding within the meaning of
28 U.S.C Sections 157(b)(2)(A), (F), (H, (K and (O.

l. FACTUAL BACKGRCOUND

A The Debtors

Prior to June 10, 1994, John and Dor ot hy Mrken were
engaged in the business of raising, fattening and marketing
cattle in the Upper Mdwest. In addition, John Mrken was
t he sol e sharehol der and president of Spring G ove Livestock
Exchange, Inc.,(FNl) a corporation previously owned by his
father. SGLE was in the business of purchasing both fat
cattle and feeder cattle. Fat cattle are bought fromthird
parties and sold directly to packers for slaughter and
feeder cattle require fattening for three to six nonths
prior to slaughter. Customarily, SGLE purchased feeder
cattle fromthird parties and then resold themto Mrken and
others for fattening.

B. The Lending Institutions

To finance their personal business as well as SGE s
operations, the Mrkens had accounts with several |ending
institutions, including Sprague National Bank(FN2), Firstar Bank
M | waukee, N. A (FN3), and Farm Credit Services of Southern
M nnesot a, ACA. (FN4)

Sprague was the Mdrkens and SGLE s primary | ender until
1992. The Morkens and SGLE s business accounts were
establ i shed at Sprague. In addition, Sprague provided
Morken with financing to purchase cattle. On February 28,
1993, and May 31, 1994, respectively, the Mrkens and
Sprague executed an Anmended and Restated Term Note in the
amount of $316, 149. 50 and an Anended and Restated Revol ving
Credit Note in the anmount of $1,650,000.00. Sprague is a
secured creditor of the Mrkens.

Firstar's relationship with the Mrkens and SGE began
indirectly in 1988 when Firstar purchased a participation in
a secured | oan Sprague had made to Morken. It was not until
1992 that Firstar established a direct [oan rel ationship
with SGLE and the Mdrkens. In June 1992, SGLE and Firstar,
then known as First Wsconsin, executed a Demand Line of
Credit Agreenment and Note in the principal anmount of $1.5

mllion. In May 1993, after First Wsconsin becane Firstar,
Firstar and SG_.E executed a new agreenment and note
docurmenting the $1.5 million line of credit. In addition,

both SGLE and the Mrkens opened busi ness accounts with
Firstar. Firstar established a joint checking account for
the Morkens and a control disbursenent account for SGLE. (FN5)
Firstar is a secured party of SGE.

The Morkens' relationship with FCS began i n Decenber
1991 when Farm Credit Services of Southeast M nnesota, a
predecessor of FCS, entered into two prom ssory note
agreenents with the Morkens in the anmbunts of $189, 945 and
$671,668. After the nerger of Farm Credit Services of



Sout heast M nnesota and FCS on July 1, 1993, FCS entered
into a newrevolving credit facility with the Morkens with
alimt of $5.25 million. To fund the FCS revol ver, FCS
est abl i shed two "payabl e t hrough” draft accounts at Norwest
Bank in Northfield, Mnnesota. These accounts effectively
acted as a single account. Wen drafts were witten on one
account, the resulting debt was repaid by deposits into the
ot her account. FCS is a secured creditor of the Mrkens.

C. The U . C.C. Filings

Al of the secured creditors were granted security
interests in either the Morkens or SGLE s property and, in
turn, made U.C.C. filings to perfect their interests in the
col lateral .

1. Spr ague

On August 9, 1991, the Mrkens granted Sprague a
security interest in all their inventory, equipnment, farm
products, accounts and general intangibles. Sprague filed
financing statenments with the M nnesota Secretary of State
on Novenber 16, 1988, (FN6) and t he Houston County Recorder,
Houst on County, M nnesota, on Novenber 14, 1988. (FN7) Sprague
filed another financing statenent with the Houston County
Recorder on Decenber 14, 1990.

Qut si de of M nnesota, Sprague filed a financing
statement with the lowa Secretary of State on Decenber 29,
1986( FN8) and, on the eve of bankruptcy, filed security
agreenments as non-standard financing statenments with the
county clerk in four Nebraska counties:

1. Ant el ope County on June 8, 1994.

2. Cum ng County on June 9, 1994.
3. Garden County on June 8, 1994.
4. Di xon County on June 9, 1994.

On Cctober 23, 1992, Sprague executed a subordination
agreement in favor of Farm Credit Services of Southeast
M nnesot a whi ch subordinated its security interest in all
cattle financed by Farm Credit Services of Sout heast
M nnesota and all cattle located in lowa to the security
interest of Farm Credit Services of Southeast M nnesota.

2. Firstar

On June 3, 1992, SGLE and Firstar executed a Ceneral
Busi ness Security Agreenent and Note in the anmount of $1.5
mllion and a Farm Security Agreenent granting Firstar a
security interest in all equipnent, |ivestock, crops,
livestock feed, farm supplies, inventory, docunents relating
to inventory, general intangibles, accounts and contract
rights owned by SGLE. The Mrkens al so executed a
Conti nui ng Guaranty of the SG.E debt to Firstar. On May 3,
1993, the Morkens executed a Reaffirmation of Cuarantee.

Pursuant to its security agreenments with SGE, Firstar
filed financing statenents on June 3, 1992, and June 4,
1992, with the Houston County Recorder and the M nnesota
Secretary of State respectively.

Firstar did not file any financing statements outside
of Mnnesota until shortly before bankruptcy. On June 9,
1994, Firstar filed security agreenents as non-standard
financing statenments with the Iowa and Nebraska Secretaries
of State. Firstar also filed security agreenments as non-



standard financing statenents with the county clerk in five
Nebr aska counti es:
Ant el ope County on June 8, 1994.

Cum ng County on June 8 and 9, 1994.
Garden County on June 8, 1994.
Di xon County on June 8, 1994.

Phel ps County on June 9, 1994.
3. FCS

The Morkens executed four prom ssory notes with Farm
Credit Services of Southeast M nnesota and FCS:

1. Wth Farm Credit Services of Southeast
M nnesota on Decenber 18, 1991, in the original principal
anmount of $189, 945. 00;

GhownbE

2. Wth Farm Credit Services of Southeast
M nnesota on Decenber 18, 1991, in the original principal
anmount of $671, 668. 00;

3. Wth FCS on Novenber 18, 1993, in the
original principal anmount of $5, 250, 000. 00.

4. Wth FCS on February 9, 1994, in the original
princi pal anount of $315, 000. 00;

On Cctober 23, 1992, the Mrkens executed a security
agreenment granting Farm Credit Services of Sout heast

M nnesota a security interest in all |ivestock, proceeds
fromlivestock, accounts and general intangibles owned by
t he Morkens.

Pursuant to the security agreenment, Farm Credit
Services of Southeast Mnnesota filed financing statenents
wi th the Houston County Recorder on Cctober 26, 1992, and
the M nnesota Secretary of State on Cctober 27, 1992.
Qutside of Mnnesota, Farm Credit Services of Southeast
M nnesota filed financing statenents on Cctober 27, 1992,
with the lowa and Nebraska Secretaries of State. Farm Credit
Servi ces of Sout heast M nnesota and, later, FCS filed
financing statements with the county clerk in four Nebraska
counti es:

1. Dougl as County on March 25, 1993, and August
20, 1993.

2. Ant el ope County on May 12, 1993, and August 19,
1993.

3. Cum ng County on Cctober 27, 1992, Novenber 5,
1992, March 24, 1993, My 12, 1993, and August 26, 1993.

4. Di xon County on August 19, 1993, and August 26,
1993.

D. The Morkens and SG.E's Rel ationship with Firstar

In 1992, the Morkens and SGLE established direct
banki ng rel ationships with Firstar. The Mrkens opened a
busi ness checki ng account and SGLE opened a $1.5 mllion
line of credit with Firstar. Mirk Mley, their
correspondent banker at Firstar, recommended that SGLE
manage its line of credit through a control disbursenent
account which all owed SGE i nmedi ate access to funds



recei ved from purchasers of cattle prior to final paynment of
t hese checks by the relevant drawee bank. SG.E s control
di sbursenment account consisted of two related accounts, a
fundi ng account |ocated at Firstar M| waukee and a
di sbursenment account |ocated at Firstar \Wausau, Firstar
M | waukee's affiliate. The funding account received SGLE
deposits through a Firstar | ockbox |ocated in M| waukee.
Firstar then daily transferred noney fromthe funding
account to the disbursenment account to cover checks drawn on
t he di sbursenment account. All SCGLE checks were drawn on the
di sbursi ng account and, because the drawee was Firstar
VWausau, SGLE obtained a one day float.

Float allows a depositor to nake wi thdrawal s agai nst
uncol  ected funds. Although better reporting was the
reason M| ey gave when he suggested that SGE nanage its
line of credit through a control disbursenent account, MIley
and Morken discussed the advantages of the float that this
type of account created. Creating a float was crucial
enough to this decision that the di sbursenent account and
t he fundi ng account were deliberately established
geographically far apart so as to guarantee the extra day of
float. Furthernore, to further ensure the availability of
float, Firstar credited deposits to the funding account nore
often than w thdrawal s.

Fromthe inception of these accounts, the Mrkens and
SGLE carried overdraft bal ances which Firstar paid
regardl ess of the amount of funds the Mrkens and SGLE had
in their accounts. In conpliance with Firstar policy
regardi ng the payment of overdrafts, Mley and his
supervisor, Al fonso Buscem, signed off on the daily reports
showi ng the amount of uncoll ected bal ances in the accounts
in order for Firstar to honor the overdrafts. However, this
practice becanme so routine that they would conplete this
paperwork in batches w thout reading the reports. For the
thirteen nonths prior to Firstar stopping paynent on checks,
the Morkens and SG.E s accounts had the foll ow ng
uncol | ect ed bal ances:
John and Dorot hy Morken Account 121575185

Cct ober 1993

May 1993 $2, 962, 360
June 1993 $2, 753, 457
July 1993 $4, 358, 321
August 1993 $6, 443, 322
Sept enber 1993 $7, 538, 649
Cct ober 1993 $6, 719, 406
Novenber 1993 $7, 142,516
Decenmber 1993 $7, 258, 100
January 1994 $8, 608, 140
February 1994 $9, 464, 154
March 1994 $13, 028, 564
April 1994 $16, 037, 269
May 1994 $21, 746, 839
SGLE Account 112921293
May 1993 $1, 412,631
June 1993 $1, 656, 823
July 1993 $1, 490, 168
August 1993 $1, 804, 218
Sept enber 1993 $1, 783, 485

$2, 105, 219



Novenber 1993 $2, 707,179

Decenber 1993 $2, 065, 265
January 1994 $2, 420, 653
February 1994 $3, 030, 070
March 1994 $3, 813, 444
April 1994 $4, 759, 054
May 1994 $5, 158, 235

In spite of the significant anounts of the daily and nonthly
uncol | ect ed bal ances, Firstar continued to pay the
overdrafts and view the Mrkens and SGLE as preferred

cust oners.

In the spring of 1994, Firstar invited the Moirkens to
its home office in MIwaukee to entertain themas, in
Mley's words, "super custoners” in an effort to sell them
and SGLE rel ated products. As late as May 31, 1994, three
days before it stopped honoring checks, Firstar renewed both
its $1.5 mllion line of credit to SGLE and the Sprague
origi nated $273,000 note extended to the Mrkens, and
i ncreased the Sprague originated revolver to the Mrkens
from$1l.1 mllion to $1.65 mllion despite concerns over the
anmount of the overdrafts raised during a March 1994 interna
audit of the Mdrkens and SGE s accounts. Although Firstar
voi ced its concerns over the increased activity between the
accounts, it readily accepted Mdrken's explanation that this
was due to business as usual

Firstar's failure to denmand a nore detail ed expl anation
from Mrken and its dismssal of the questions raised by its
own internal records were due at least in part to the
substantial amounts of revenue it was generating from
service charges on the uncollected funds bal ances in the
accounts. Firstar made every effort to accommodate the
Morkens and SGLE and retain their business, including
reduci ng the nunber of cattle inspections it conducted from
monthly to quarterly when Mrken conpl ai ned about the
i nconveni ence of nmonthly inspections. 1t even exam ned
whet her increasing the charges assessed on the uncoll ected
bal ances in the accounts to prine plus two percent would
affect its relationship with the Morkens and SG.E

In the thirteen nonths prior to dishonoring the Mrkens
and SGLE' s checks, Firstar earned a total of $955,479 in
service charges on the Mrken and SGE accounts:

John and Dorot hy Morken Account 121575185

May 1993 $17, 709
June 1993 $15, 876
July 1993 $26, 130
August 1993 $38, 488
Sept enber 1993 $43, 372
Cct ober 1993 $39, 769
Novenber 1993 $41, 093
Decenber 1993 $43, 296
January 1994 $51, 326
February 1994 $51, 116
March 1994 $78, 596
April 1994 $98, 191
May 1994 $147, 495
TOTAL $692, 457

SGLE Account 112921293



May 1993 $12,171

June 1993 $14, 003
July 1993 $12, 791
August 1993 $15, 157
Sept enber 1993 $15, 002
Cct ober 1993 $15, 505
Novenber 193 $18, 652
Decenber 1993 $16, 164
January 1994 $18, 756
February 1994 $23, 258
March 1994 $29, 226
April 1994 $33, 513
May 1994 $38, 824
TOTAL $263, 022

E. Transacti ons Which Led to This Proceeding

By the beginning of 1994, because of downturns in the
cattle market and ot her business |osses, the Mrkens and
SGLE were having financial difficulties. |In order to
continue financing their cattle businesses, they engaged in
a series of transactions in which they nmade use of the float
to conceal the absence of collectible funds in their
accounts. (FN9) The bank accounts involved in these transactions
were SGLE s control disbursenent account with Firstar, the
Mor kens' personal checking account with Firstar and the
Morkens' line of credit with FCS

Morken knew that Firstar would routinely nmake deposits
into the disbursenment account according to SGLE s needs
regardl ess of whether there were sufficient funds in the
fundi ng account to cover checks drawn on the di sbursenent
account. Oiiginally, SGE treated this arrangenent as short
termcredit for which it paid fees and service charges
determ ned by the account's uncol |l ected bal ances. However,
by 1994, SG.E was abusing this arrangenment and using it to
its advantage to create nore funds for itself. SGE wote
checks on its disbursenent account to third parties even
though it knew it |acked sufficient revenues to cover
paynment of these checks. To conceal the absence of funds,
SGLE daily deposited into its account nmillions of dollars of
checks drawn on the Mrkens' accounts at both Firstar and
FCS. The Morkens al so | acked sufficient funds to honor the
checks written on their accounts, thus SGLE would wite
of fsetting checks on its Firstar account for deposit into
t he Morkens' accounts at Firstar and FCS. Each banki ng day,
John Morken prepared a series of checks drawn on SGLE s
control disbursenment account nmade payable to hinself and a
series of checks drawn on the Mrkens' personal account at
Firstar and FCS nmade payable to SGE. Although each series
of checks consisted of individual checks drawn in different
amounts, the total anmount of each series of checks was
identical. Due to the one day float in both SGLE s control
di sbursement account and the Morkens' line of credit with
FCS, these transactions nmade it appear as though there were
sufficient funds in SGE s account to cover checks being
paid out and that the Mdrkens' FCS line of credit never
exceeded the $5.25 million limt. |In reality, enornous
overdrafts were being created because virtually none of the
checks witten by SGE or the Mdrkens was collectible.



Unli ke nost financial institutions involved in check
kiting schemes, Firstar had access at all tines to
i nformation on both the Mrken and SGE accounts which coul d
have alerted it to the nature of Mdirken's activities or, at
the least, nmade it suspicious of the nultitude of |arge
transacti ons occurring between the sane parties and
accounts. (FN10) However, Firstar did not reviewits records and
reports as carefully as it could have done. Firstar
generated daily internal reports detailing the substanti al
daily transacti ons between these accounts. Yet, in spite of
this and the persistent, increasing bal ance of uncollected
funds in the Mdrkens and SG.E s accounts, Firstar continued
t he Morkens and SG.E s banking privileges in violation of
express bank policies.

On June 2, 1994, during a training exercise using the
Morken and SGLE accounts as wor ki ng exanples, Mnica Crotty,
a Firstar enpl oyee, becane suspicious of check kiting
activity between the accounts. After review ng the
accounts' activity and a flurry of neetings, Firstar told
John Morken that it would no | onger honor checks drawn on
his and SGLE s accounts. To prevent further exposure,
Firstar transferred bal ances between the Mrken and SGLE
accounts to renove the appearance of good funds in the
accounts in order to prevent these funds from bei ng
m st akenly paid out to honor outstandi ng checks drawn on the
accounts. As a result, there was an uncol | ected funds
bal ance of approxinmately $21 million with Firstar and $18
mllion with FCS

Firstar also started filing docunents in a furious
attenpt to perfect its security interest. It was at this
|ate date that Firstar filed its security agreenment as non-
standard financing statenents with the I owa and Nebraska
Secretaries of Sate and the county clerk's office in severa
| owa and Nebraska counties. In the aftermath, Ml ey,

Buscem and Harry Hatton, a concurrence officer for the
Morken/ SGLE facility, lost their jobs. Roberto Vinent,
Buscenm 's i mmedi ate supervisor, was reassigned to new
duties. On June 9, 1994, Firstar charged off the Mrken and
SGLE | osses as "processing | osses".

VWil e the Morkens and SGLE engaged in the offsetting
deposit transactions, they took the extra funds created from
these transactions and continued to purchase cattle.(FN11) The
di sputed cattle grew rapidly from about 5,000 head in
January 1994, to 24,324 on June 10, 1994, the date of the
filing of the bankruptcy petitions. These 24, 324 head of
feeder cattle were located in the following feedlots in
| owa, Nebraska, and M nnesot a:

Brenton Brothers, Dallas County, |owa 1, 633 head

Busse, Linn County, |owa 90 head
Eason, G eene County, |owa 1,561 head
East on, Sioux County, |owa 132 head
Farmers Coop, Sioux County, |owa 349 head
Fl oyd, Sioux County, |owa 466 head
Hansen, Plynmouth County, |owa 223 head
Hunt, Warren County, |owa 570 head
OGak Ri dge, Dickinson County, |owa 846 head
Schoners Brothers, Shel by County, |owa 138 head
Schut, Sioux County, |owa 250 head
Val l ey View, Sioux County, |owa 207 head

West vi ew, Jasper County, |owa 1,192 head



West Central Cattle, Ida County, |owa 635 head

Bracht, Cumi ng County, Nebraska 68 head
Di xon County, Di xon County, Nebraska 433 head
LB, Antel ope County, Nebraska 11, 745 head
Gshkosh, Garden County, Nebraska 113 head

Ruser Venice, Douglas County, Nebraska 2,846 head
VWi spering Pines, Houston County, M\(FN12) 827 head

1. PROCEDURAL HI STORY

On June 10, 1994, the Mdirkens filed a petition under
Chapter 11 and SGLE filed a petition under Chapter 7. On
the sane day, | ordered the appointnent of a trustee and the
United States Trustee appointed Kunkel trustee in the
Morkens' chapter 11 case. The United States Trustee al so
appointed Ries trustee in the SGLE case. The Mrken case
was converted to a case under Chapter 7 on February 22,
1995, and Kunkel was reappointed trustee.

On the petition date, both Mrken and SGE cl ai med an
interest in 24,324 head of feeder cattle. Sprague filed a
proof of claimin the Mdrken case on October 21, 1994,
asserting a secured claimin the anount of $1,902,229. 67.
On March 1, 1995, Sprague assigned its claimto Firstar. On
Cct ober 24, 1994, Firstar filed proofs of clains in both
cases asserting secured clains in the anmount of
$23,171,549.06. On Cctober 24, 1994, FCS filed proofs of
clains in both cases asserting a partially secured claimin
the Morken case and an unsecured claimin the SGLE case in
t he amount of $18, 048, 954. 14.

On Novenber 14, 1994, Kunkel filed this declaratory
j udgnment action pursuant to 11 U S.C. Sections 506(a), 541,
544, 547, 550 and 551 to determ ne the ownership of the
cattle and $12, 536, 545. 19 plus accruing interest in net
proceeds fromthe sale of the cattle.(FN13) Kunkel filed an
anended conplaint on July 14, 1995, adding WIllberg Cattle
Conmpany as a defendant.

A Kunkel's O ai s

Kunkel asserts an ownership interest in the cattle
except for those cattle which were sold to SGE by Mrken
t hrough appropriately docunented transactions and cattle
whi ch were purchased by Morken after June 2, 1994, and for

whi ch Morken did not tender paynent. |In his conplaint,
Kunkel asks ne to:

1. Determ ne the ownership of the cattle on the
petition date;

2. Determine Firstar's interest in the cattle;

3. Avoid FCS' security interest in cattle |ocated at
Gshkosh Feedyard, Nebraska;

4. Avoi d Sprague's security interest in cattle
| ocated in Nebraska; and

5. Determne the validity, extent and priority of

liens on the cattle.
B. Ries' Cains

Ri es countercl ai mred agai nst Kunkel, arguing that SGE
was the owner of the cattle and that any transfers of the
cattle from SGLE to Morken are avoi dabl e fraudul ent
transfers pursuant to 11 U S.C Section 548. (FN14) Ries
crosscl ai ned agai nst FCS, Security State Bank of Shel don and



Sprague, asserting that they do not have perfected security
interests and that any transfers of cattle by SGE to Mrken
are avoi dabl e fraudul ent transfers under 11 U S.C

Section 548. Ries also crossclained agai nst Firstar and
Sprague, alleging that their security interests in cattle

| ocated in lowa and Nebraska are avoi dable preferenti al
transfers under 11 U S.C. Section 547 or that,
alternatively, the perfection filings in Nebraska are
ineffective. R es also asserted as an alternative theory
that the cattle proceeds are subject to a constructive trust
in favor of SGLE and Morken. In his Second Anmended Answer,
Counterclaimand Crossclaim Ries asks ne to:

1. Determ ne that the cattle are the property of the
SGLE est at e,

2. Avoi d any transfers of cattle from SGLE to Morken
within one year of the petition date as fraudulent transfers
under 11 U.S.C. Section 548 and determ ne that they are
recoverable by Ries pursuant to 11 U S.C. Section 550;

3. Limt Firstar's security interests to cattle
physically |l ocated in Mnnesota on the petition date and in
t he amount of any obligation owed by SG.E

4. Limt Sprague's security interests to cattle
physically |l ocated in Mnnesota on the petition date and in
t he amount of any obligation owed by Mrken

5. Determ ne that the cattle proceeds are the
property of the SGLE estate free and clear of all liens and
clains and shoul d be paid accordi ngly, except as otherw se
set out; and

6. Determne that, in the alternative, the proceeds
are subject to a constructive trust for the benefit of
Morken and SGLE in the anmounts expended by themfor the
purchase of the cattle

C. Sprague's C ai s

Sprague countercl ai med agai nst Kunkel, alleging a
perfected security interest in the cattle notw thstandi ng
any transfer or removal of the cattle. Sprague crossclai ned
agai nst Ries, FCS, Sheldon and Firstar, asserting a
superior, perfected security interest in the cattle. Inits
Second Anmended Answer, Counterclaimand Crossclaim Sprague
asks nme to:

1. Determne the validity, priority and extent of the
interests asserted in the cattle and the proceeds; and

2. Order Kunkel to pay over to Sprague the proceeds
it is entitled to.

D. Firstar's Cains

Firstar countercl ai med agai nst Kunkel and crosscl ai ned
agai nst all of the other defendants. Firstar's counterclaim
and crossclainms assert a superior, perfected security
interest in all of the cattle. Alternatively, Firstar
clains that nost of the cattle were purchased with funds
fraudul ently obtained by Morken fromFirstar and are
therefore subject to a constructive trust for Firstar's
benefit. Firstar also asserts that FCS has no |ien or other
interest in the cattle and that the cattle is property of
t he bankruptcy estate of SGLE and should be distributed to
creditors in order of their priority. Firstar also argues



that, because it cannot be determ ned which estate owns any
of the cattle, the Mdrken and SGE estates should be
substantively consolidated and the cattle proceeds
distributed as a collective asset. Firstar's Second Anended
Answer, Counterclai mand Crosscl ai masks ne to:

1. Determne that Firstar has a first priority
security interest in the cattle proceeds that is superior to
any other lien or interest in the proceeds; or
alternatively,

2. | npose a constructive trust for the benefit of
Firstar; and
3. Determine that FCS has no lien or interest in the

proceeds and that the proceeds are the property of the SGE
estate; or

4. Substantially consolidate the Morken and the SGE
estates and distribute the proceeds as a collective asset.

E. FCS' dains

FCS count ercl ai ned agai nst Kunkel and cross-cl ai med
agai nst Sprague, Security State Bank of Sheldon, WI I berg
and Firstar, asserting a superior, perfected security
interest in all cattle owned by Mrken on the date of the
petition. (FN15) 1In its Second Amended Answer, Countercl ai m and
Crossclaim FCS asks ne to:

1. Determ ne that the cattle and the proceeds are
property of FCS free and clear of any other clains or liens
and should be paid over to FCS accordingly;

2. Determ ne that Mrken purchased the cattle in the
ordi nary course of business;
3. Limt Firstar's security interest to cattle owned

by SGLE and | ocated in M nnesota on the date of the petition
and in the anount of the obligation owed to it by SGE

4. Limt Sprague's security interest to cattle owned
by Morken and |l ocated in Mnnesota on the date of the
petition and in the anmbunt of the obligation owed to it by
Mor ken.

5. Limt Sheldon's security interest to cattle owned

by Morken and located in lowa on the date of the

petition and in the anmount of the obligation owed to it by
Mor ken.

6. Limt WIlberg's security interest to cattle owned
by WIllberg and | ocated in lowa on the date of the petition
and in the anount of the obligation owed to it by Morken

F. Feedl ots' Cains

The other defendants are feedlots located in |owa and
Nebraska. Each of the lowa feedl ots asserted statutory
liens based upon Iowa Code Section 579.1 on the cattle
located in their respective feedlots on the petition date.
Li kewi se, each of the Nebraska feedlots asserted statutory
i ens based upon Nebraska Statutes Section 54-201(2).

On March 14, 1995, | entered default judgnment agai nst
Busse Feedlot, Inc., Jeff Anema d/b/a Floyd Feedl ot, R chard
Hansen d/ b/a Hansen Feed Yards, GOshkosh Feed Yard, Inc.
Wayne Schut d/b/a Schut Feedl ot, and Valley View Feedl ots,
Inc..

On April 17, 1995, | approved settl enment agreenents
with D xon County Feedyard Co., Bracht Feedyards, Inc.



West Central Cattle Co., Ruser Venice Feedlots, Inc., Janes
Easton d/b/a Easton Feedlots, Brenton Brothers, Inc.
West vi ew of Monroe, Inc., Oak Ridge Feedlot, Inc., Farnmers
Co-op Society, Larryann Hunt, Inc., Robert Eason d/b/a Eason
Feedl ots, and Schoners Brothers, Inc., and, on May 15, 1995,
di smissed with prejudice the trustees' clains against them

On Cctober 4, 1995, | granted L/B Feedlot's notion for
summary judgment, hol ding that L/B Feedl ot was an over -
secured creditor and entitled to be paid $25,549. 70 t oget her
with interest and dism ssed with prejudi ce Kunkel's cl ains
against it.

On Decenber 1, 1995, | granted FCS' notion to amend its
answer to include the affirmative defenses of res judicata,
collateral estoppel, and | aw of the case and granted Firstar
and Ries' motion for summary judgnent dism ssing these
def enses.

On January 18, 1996, | granted sunmary judgnent on
Kunkel's cl ai ns agai nst Shel don, hol di ng that Shel don has no
interest in the cattle.

On January 22, 1996, | approved a stipul ati on between
Kunkel and Sprague and granted partial summary judgment
avoi di ng Sprague's financing statenments filed in Nebraska as
preferences except to the extent relied upon by Sprague to
establish perfection of security interests in collatera
renoved to Nebraska from another jurisdiction in which
Sprague held an unavoi dabl e security interest.

On that same date, | also dismssed without prejudice
Count Four of Firstar's Second Amended Answer, Counterclaim
and Crosscl ai mrequesting substantive consolidation of the
Mor ken and SGLE bankruptcy estates.

On August 7, 1996, | approved a settlenent anong
W I berg, Kunkel, Ries, FCS, Firstar and Sprague regarding
Hunt Lot 5 to pay WIlberg $33,996.59 of the net proceeds.
On August 19, 1996, | dismi ssed all clainms against WIIberg

G Parti es Remai ni ng

The only remaining parties asserting an interest in the
proceeds of the cattle are Kunkel, Ries, Firstar, Sprague, (FN16)
and Farm Credit Services.

[11. CHRONOLOG CAL SUMVARY

The following is a list of the various filings on which
the I enders make their clains to the cattle and their
proceeds:
Decenber 29, 1986

Sprague files a financing statenent in which the
Morkens are the debtors in the Ofice of the Secretary of
State, State of |owa.

Novenber 14, 1988

Sprague files a financing statenment in which the
Morkens are the debtors in the Ofice of the Houston County
Recorder, Houston County, M nnesot a.
Novenber 16, 1988

Sprague files a financing statenent in which the

Morkens are the debtors in the Ofice of the Secretary of
State, State of M nnesota.



Decenber 14, 1990

Sprague files a financing statenent in which the
Morkens are the debtors in the Ofice of the County
Recorder, Houston County, M nnesot a.
August 9, 1991

The Morkens grant Sprague a security interest in al
i nventory, equipnent, farm products, accounts and genera
i ntangi bl es owned by t hem
Novenber 7, 1991

Sprague files a continuation statenment in which the
Morkens are the debtors in the Ofice of the Secretary of
State, State of |owa.
Decenber 18, 1991

The Morkens execute two promissory notes with FCS in
the ambunts of $189, 945 and $671, 668.

January 28, 1992

Firstar and SG.E execute a Wol esal e Lockbox Agreenent
and a Control Disbursenent Agreenent

March 17, 1992
Firstar and SG.E execute a Funds Transfer Agreemnent.
April 27,1992

Firstar and SGLE execute an On-Li ne Bankers Services
Agr eenent .

June 3, 1992

The Morkens execute a Continuing Guaranty for the
benefit of Firstar related to SGE debt owed to Firstar.

Firstar and SG_.E execute a Ceneral Business Security
Agreenent and a General Farm Security Agreement.

Firstar files a financing statenent in which SGE is
the debtor in the Ofice of the Houston County Recorder
Houst on County, M nnesot a.

Firstar (as First Wsconsin) and SGE execute a Demand
Line of Credit Agreenent and Note for $1.5 million

June 4, 1992

Firstar files a financing statenent in which SGE is
the debtor in the Ofice of the Secretary of State, State of
M nnesot a.

June 30, 1992



The Morkens maintain a joint checking account at
Firstar M| waukee.

Cct ober 23, 1992

The Morkens grant FCS a security interest in all
livestock, proceeds fromlivestock, accounts and general
i ntangi bl es owned by them

Sprague executes a subordination agreenent which
subordinates its security interest in cattle located in |Iowa
and cattle financed by FCS in favor of FCS.
Cct ober 26, 1992

FCS files a financing statenment in which the Mrkens
are the debtors in the Ofice of the Houston County
Recorder, Houston County, M nnesot a.
Cct ober 27, 1992

FCS files financing statenents in which the Morkens are
the debtors in the Ofice of the Secretary of State in
M nnesota, |owa and Nebraska, and in the Ofice of the
County C erk, Cum ng County, Nebraska.
Novenber 5, 1992

FCS files a financing statenent in which the Mrkens
are the debtors in the Ofice of the County Cerk, Cum ng
County, Nebraska.
February 28, 1993

Sprague and the Morkens execute a note in the anount of
$316, 149. 50.

March 24, 1993

FCS files a financing statenment in which the Mrkens
are the debtors in the Ofice of the County Cerk, Cum ng
County, Nebraska.
March 25, 1993

FCS files a financing statenment in which the Mrkens
are the debtors in the Ofice of the County O erk, Douglas
County, Nebraska.
May 3, 1993

Firstar and SGLE execute a Denmand Line of Credit Note
in the anount of $1, 500, 000.

The Morkens execute a Reaffirmation of Guarantee in
favor of Firstar related to SGE debt.

May 12, 1993



FCS files financing statenents in which the Morkens are
the debtors in the Ofice of the County O erk, Antel ope
County, Nebraska, and Cuming County, Nebraska.

May 27, 1993

Firstar and SGE execute a Denand Line of Credit
Agreenment for a $1.5 mllion line of credit.

August 19, 1993

FCS files financing statenents in which the Morkens are
the debtors in the Ofice of the County O erk, Antel ope
County, Nebraska, and Di xon County, Nebraska.
August 20, 1993

FCS files a financing statenent in which the Mrkens
are the debtors in the Ofice of the County O erk, Douglas
County, Nebraska.
August 26, 1993

FCS files financing statenents in which the Mdorkens are
the debtors in the Ofice of the County derk, Cum ng
County, Nebraska, and Di xon County, Nebraska.
Cct ober 15, 1993

Sprague files a continuation statenment in which the
Morkens are the debtors in the Ofice of the Houston County
Recorder, Houston County, M nnesot a.
Cct ober 25, 1993

Sprague files a continuation statenment in which the
Morkens are the debtors in the Ofice of the Secretary of
State, State of M nnesota.
Novenber 18, 1993

The Morkens execute a promi ssory note with FCS in the
anmount of $5, 250, 000.

February 9, 1994

The Morkens execute a promi ssory note with FCS in the
anmount of $315, 000.

May 31, 1994

Sprague and the Morkens execute a revolving credit note
in the anount of $1, 650, 000.

June 8, 1994

Sprague files security agreenents in which the Mrkens
are the debtors as non-standard financing statements in the
Ofice of the County O erk, Antelope County, Nebraska, and
Garden County, Nebraska.



Firstar files security agreenents in which SGE is the
debt or as non-standard financing statenents in the Ofice of
the County derk, Antelope County, Nebraska; Garden County,
Nebr aska; Di xon County, Nebraska; and Cumi ng County,

Nebr aska.

June 9, 1994

Sprague files a continuation statenment in which the
Morkens are the debtors in the Ofice of the Secretary of
State, State of |owa.

Sprague files security agreenents in which the Mrkens
are the debtors as non-standard financing statements in the
Ofice of the County Oerk, Cum ng County, Nebraska, and
Di xon County, Nebraska.

Firstar files security agreenents in which SGE is the
debt or as non-standard financing statenents in the Ofice of
the Secretary of State, State of lowa and State of Nebraska.

Firstar files security agreenents in which SGE is the
debt or as non-standard financing statenents in the Ofices
of the County O erk, Phelps County and Cumi ng County,

Nebr aska.
V. Dl SCUSSI ON

A Kunkel Omned All of the Cattle Except For 3146
Head He Concedes Are Omned by Ries and 63 Head Located in LB
Feedl ot 347 Which Are Also Owed by Ries.

Kunkel asserts ownership to all the cattle except for
3146 head(FN17) he concedes are owned by Ries. Ries concedes,
and the evidence shows, Kunkel's ownership as asserted
except for 63 head |located in LB Feedl ot 347 and
representing $39,671.95 of the net proceeds. R es contends
that the 63 head were purchased by SGE and were not
subsequently sold to Mrken

At trial, Ries produced invoices denonstrating SGFE s
ownership of the 63 head of cattle. Kunkel failed to prove
Mor ken ever purchased these 63 head of cattle. Thus, SG.E
was the owner of the 63 head of cattle at the tine of the
filing of the bankruptcy petition. Kunkel , therefore, has
an ownership interest in all of the cattle except for the
3146 head of cattle he concedes are owned by R es and the 63
head of cattle located in LB Feedlot 347. In terns of
proceeds, this anounts to $10, 815, 644.93 plus accrued
interest for Kunkel and $1, 720,900.26 plus accrued interest
for R es.

B. FCS Has a First Priority Security Interest in
Morken Cattle Located in Nebraska and lowa. Sprague Has a
First Priority Security Interest in Morken Cattle Located in
M nnesot a.

Uni f orm Conmrer ci al Code(FN18) Section 9-303(1) states that
"[a] security interest is perfected when it has attached and
when all of the applicable steps required for perfection
have been taken." U C C. Section 9-303(1) (1995).(FN19) 1In this
case, as in nost cases, filing a financing statenent in the



appropriate office is the step necessary to perfect a
security interest. U C C Section 9-302 (1995). (FN20)

Section 9-312 of the U.C C. determines priority anong
perfected creditors. This provision adopts the genera
principle that the "first to file is the first in right."

U C C Section 9-312 (1995).(FN21) In other words, the first
creditor to file a financing statenent has priority over al
other creditors secured by the sane coll ateral

Sprague and FCS both assert a first priority security
interest in the sanme cattle located in Iowa and M nnesot a.
Sprague perfected its security interest by filing financing
statenents with the lowa and M nnesota Secretaries of
State's offices on Decenber 29, 1986, and Novenber 16, 1988
respectively, and with the Houston County Recorder's office
on Novenber 14, 1988. Sprague also filed security
agreenments as non-standard financing statenments in various
counties in Nebraska on the eve of the bankruptcy filing.
The Nebraska filings were avoi ded as preferences on January
22, 1996. As a result, Sprague does not have a perfected
security interest in any cattle |ocated in Nebraska.

Section 9-316 of the U C C provides that Article 9
does not prevent a priority creditor fromsubordinating its
priority status in favor of another creditor.(FN22) On Cctober
23, 1992, Sprague subordinated its security interest in
cattle located in lowa and in all cattle financed by FCS in
favor of FCS's security interest. Thus, Sprague holds a
first priority security interest only in Mdrken cattle that
were | ocated in M nnesota and not financed by FCS

After Sprague executed the subordi nation agreenent, FCS
perfected its security interest by filing financing
statenents with the M nnesota, Nebraska and |owa Secretaries
of State's offices and the Houston County Recorder's office
and Dougl as, Antel ope, Cunmi ngs and Di xon County Recorders
of fices in Nebraska. (FN23)

As a result, FCS has a first priority security interest
in all Mrken cattle located in lowa and Nebraska and any
cattle located in Mnnesota that were financed by FCS
Sprague has a second priority security interest in al
Morken cattle located in Iowa and any Morken cattle | ocated
in Mnnesota that were financed by FCS, (FN24) and a first
priority security interest in any Morken cattle located in
M nnesota that were not financed by FCS

1. The Subordi nati on Agreement |s Enforceabl e
Sprague attenpts to avoid the effect of the subordination
agreenment. It contends that the subordinati on agreenent

termnated or alternatively, that it was limted to $1.5
mllion of the cattle.

Sprague argues that the subordination agreenent
termnated for two reasons. First, Sprague contends that
t he subordi nati on agreement was with Farm Credit Services of
Sout heast M nnesota, ACA, not FCS. Farm Credit Services of
Sout heast M nnesota, ACA, nmerged with FCS on July 1, 1993.
Sprague clains that, as a result of the merger, the entity
to which it subordinated its security interest no |onger
exi sts and FCS cannot take advantage of the subordination
agr eenent .

Chapter 23 of Title 12 of the United States Code
defines the Farm Credit Associati on system and establi shes
t he gui delines under which it operates. Pursuant to 12
U S.C. Section 2279(c)-1, a nerged farmcredit association



shal |l "possess all powers granted under this chapter to the
associ ations formng the nerged associ ati on; and be subj ect
to all of the obligations inposed under this chapter on the
associ ations formng the nerged association.” 12 U S.C
Section 2279c-1(b)(1)(A) and (B). Furthernore, even though
t he subordi nati on agreenent does not specifically refer to
FCS, it is enforceable as "[e]lquity dictates that where a
contract has been in existence for [several years], where

t he subordi nation cl ause has been used and relied upon by
the parties ... and where |arge sunms have been lent in good
faith", it should not be voided. Republic Nat'l Life Ins.
Co. v. Lorraine Realty Corp., et al., 279 N.W2d 349, 353-
354 (M nn. 1979). Thus, FCS stands in the place of Farm
Credit Services of Southeast M nnesota and is now the
beneficiary of the subordi nati on agreenent executed by

Spr ague

Second, Sprague argues that the subordination agreenent
term nated when FCS "paid off the indebtedness covered by
t he subordi nation agreenment.” This statenent
m scharacterizes the facts and the |l oan rel ati onshi p between
the Morkens and Farm Credit Services of Southeast M nnesota
and FCS. Wen FCS zeroed out the original balance in the
account the Morkens had with Farm Credit Services of
Sout heast M nnesota, it transferred the debt fromthe Farm
Credit Services of Southeast M nnesota account into a newy
created $5.25 nillion revolving line of credit with FCS
whi ch replaced the Farm Credit Services of Southeast
M nnesota | oan. By so doing, FCS refinanced Mrken's
i ndebtedness; it did not satisfy it. Furthernore, the new
revolving line of credit was created to provide Mdrken with
financi ng necessary to the operati on expenses of running his
cattl e business and is exactly the type of future
i ndebt edness that the subordinati on agreenent was desi gned
to accommodate. Sprague cannot now at this late date
di savow the validity of the subordination agreenent.

Sprague al so contends that the subordi nation agreenent
islimted to $1.5 mllion of FCS debt. However, the
subordination agreenent is not limted in any way, either
expressly or inpliedly, to a particular dollar anount.
Rather, it anticipates and expressly includes future
operating i ndebtedness by Morken to FCS in its terms.

Thus, FCS has a first priority security interest and
Sprague has a second priority security interest in Mrken
cattle located in lowa. FCS has a first priority security
interest in Morken cattle [ocated in Nebraska. (FN25) As for
cattle located in M nnesota, FCS presented no cl ear evidence
denonstrating that any of the cattle located in M nnesota
were financed by FCS funds. Thus, Sprague holds a first
priority security interest and FCS holds a second priority
security interest in any Morken Cattle |located in M nnesota.
In terms of proceeds, this anounts to $170, 207. 75 pl us
accrued interest for Sprague and $10, 611, 440. 65 pl us accrued
i nterest for FCS.(FN26)

V. Firstar Has a First Priority Security Interest in SGLE
Cattle Located in Mnnesota but Is an Unperfected Creditor
in Nebraska and | owa.

Firstar clains that it has a perfected security
interest in all of SGE s inventory and farm products,
including the cattle and the proceeds fromtheir sale.



Firstar states that, because it filed a financing statenent
in Mnnesota before any other creditor of SGE, it enjoys
first priority in SGLE' s cattle. This assertion is only
partially correct. Firstar's filing of a financing
statenment in Mnnesota before other creditors gives it first
priority in SGE s property located in Mnnesota. Wth
respect to cattle located in Iowa and Nebraska, however,
Firstar is unperfected.

A Firstar Is a First Priority Secured Creditor of
SCGLE in M nnesot a.

In order to perfect a security interest, a secured
party must meet the requirenments of attachnment and
perfection. U C C Section 9-303.(FN27) Attachnment, detailed
in Section 9-203, has 3 requirenents:

1. there nust be a valid security agreemnent;
2. the secured party nust give val ue; and
3. t he debtor nust have rights in the coll ateral

U C C Section 9-203.(FN28) Security interests in both inventory
and farm products are perfected when the secured party files
in the appropriate office. U C.C Section 9-302.(FN29) SG.E
executed a Ceneral Business Security Agreenment and a Farm
Security Agreenent in Firstar's favor to secure a line of
credit to finance its cattle purchases. Wen SGE used
funds fromFirstar to purchase cattle, attachnent occurred.
Firstar filed the appropriate financing statement with the
Houst on County Recorder's office on June 3, 1992, and with
the M nnesota Secretary of State's office on June 4, 1992.
These filings gave Firstar a first priority security
interest in SGLE cattle located in M nnesota.

At the time of the bankruptcy filings, only 827 head of
the disputed cattle were located in feedlots in M nnesota
while the rest were located in feedlots in either |lowa or
Nebraska. However, Mrken owned these 827 head, not SGLE
Thus, even though Firstar has a perfected security interest
in SGLE cattle |located in Mnnesota, there were no SG.E
cattle to which Firstar's security interest could attach

Firstar argues that its security interest in SGE
cattle survived Mrken's subsequent purchase and that the
827 head of cattle are subject to its security interest.
Firstar bases this assertion on the prenise that the SGE
sales of cattle to Morken were unauthorized pursuant to
Section 9-306(2) and outside of the ordinary course of
busi ness pursuant to Section 9-307. This argunent, however,
is moot. Firstar is conpeting with itself. | have already
determ ned that Sprague holds a first priority security
interest in Morken cattle located in Mnnesota. As Sprague
has assigned all of its rights related to its |oan
agreements with the Morkens to Firstar, Firstar holds this
first priority security interest. Thus, Firstar wll
receive the benefit of holding a first priority security
interest in all the cattle located in Mnnesota regardl ess
of whether the cattle is determ ned to be subject to
Firstar's security interest.

B. Firstar Is an Unperfected Creditor in Nebraska and
| owa.

Firstar also asserts a first priority security interest
in cattle sorted in Mnnesota and subsequently shipped to
feedlots | ocated in Nebraska and Iowa. However, Firstar's



perfection of its security interests in Nebraska and | owa on
the eve of the bankruptcy filings are avoi dabl e preferences.
Furthernore, Firstar's security interest in cattle it knew
woul d be located in lowa or Nebraska was not perfected by
the cattle's tenporary location in Mnnesota in order to be
sorted. Thus, Firstar's security interest in SGE cattle
| ocated in Nebraska and lowa is unperfected.

1. Firstar's Filing in Mnnesota Did Not Perfect
Its Security Interest in Collateral Mved from M nnesota to
Nebr aska and | owa.

Firstar asserts that the perfection of its security
interest in Mnnesota continued to protect it even after the
cattle were noved into Nebraska and |l owa. However, Firstar
is unperfected in Nebraska and |owa for several reasons.
First, pursuant to U.C C Section 9-103(1)(c), Firstar was
a purchase nmoney | ender and should have filed in the state
where it knew the collateral would be kept. Second, under
U CC Section 9-103(1)(b), Firstar fails to neet the burden
of the "last event test" as the |ast event here was
Firstar's failure to file in the state where the cattle were
to be located. Third, the four nonth rule, as defined under
U C C Section 9-103(1)(d), does not apply to Firstar
because Firstar knew that the cattle would be |ocated in
Nebraska and |l owa and should have filed there to perfect its
security interest.

a. Firstar Loses Under the General Rul es of
Perfection. Mreover, It |Is a Purchase Mney Lender and
Shoul d Have Fil ed Where It Knew the Coll ateral Wuld Be
Kept .

A purchase noney security interest is defined in U C C
Section 9-107 as "[a] security interest taken by a person
who by maki ng advances or incurring an obligation gives
value to enable the debtor to acquire rights in or the use
of collateral if such value is in fact so used.” UC.C
Section 9-107. A loan given to enable a debtor to
purchase its general inventory is a purchase noney security
interest. See Grand Motors, Inc., v. Ford Mdtor Co., 564
F. Supp. 34 (WD. M. 1982)(Ford Mtor was deened to have a
purchase noney security interest in all inventory and
proceeds purchased by a deal ership for which Ford had
provided a line of credit).

Firstar contends that the line of credit it extended to
SGLE was not a purchase noney security interest as it was
not intended for the purchase of any particul ar or
identifiable collateral but rather functioned as a genera
operating | oan. However, Firstar knew that, at |least in
part, the |oan was being used to purchase cattle. This is
clearly evidenced by the fact that Firstar routinely sent
representatives to feedlots to check on the cattle as is
customary for collateral of this nature. Furthernore,
Firstar's line of credit was in fact used to purchase the
cattle. U C C Section 9-103(1)(c), which addresses
perfection of purchase noney security interests in multi-
state state transactions, provides:

If the parties to a transaction creating a

purchase noney security interest in goods

in one jurisdiction understand at the tine



that the security interest attaches that the

goods will be kept in another jurisdiction

then the I aw of the other jurisdiction

governs the perfection and the effect of perfection
or non-perfection of the security interest from
the tine it attaches until 30 days after the

debt or receives possession of the goods and
thereafter if the goods are taken to the

other jurisdiction before the end of the 30-day
peri od.

U CC Section 9-103(1)(c). Since Firstar is a purchase
nmoney | ender, Section 9-103(1)(c) governs the perfection of
its security interest so long as Firstar understood at the
time the security interest attached that the collatera
woul d be kept in another jurisdiction. U C C Section 9-
103(1)(c). It is clear that Firstar knew at all tines that,
al t hough the cattle were to be sorted in Mnnesota, their
ultimate destination was to be either |owa or Nebraska.
Under these circunstances, Firstar should have perfected its
security interest in lowa and Nebraska.(FN30) Because it failed
to do so, Firstar's security interest in SGE cattle |ocated
in lowa and Nebraska is unperfected (or at least it was
until Firstar filed in Iowa and Nebraska on the eve of
bankr upt cy) .
Even If Firstar Was Not a Purchase Money
Lender, Its Security Interest in SGE
Cattle Located in Iowa and Nebraska Is
Unperfected as, Pursuant to the Last
Event Test, Firstar Should Have Filed in
Nebr aska and | owa.

Even if Firstar was not a purchase noney | ender, its
security interest in cattle located in lowa and Nebraska is
unperfected pursuant to the "l ast event" test.

Perfection in nmulti-state transactions is governed by
U C C Section 9-103.(FN31) The general rule regarding
perfection in multi-state transactions, often referred to as
the last event test, is found in Section 9-103(1)(b) which
states:

Except as otherw se provided in this subsection,
perfection and the effect of perfection or non-
perfection of a security interest in collateral are
governed by the law of the jurisdiction where the
col lateral is when the [ast event occurs on which is
based the assertion that the security interest is
perfected or unperfected.

U C C Section 9-103(1)(b). Thus, Section 9-103(1)(b)
mandates that the law of the jurisdiction in which the
collateral was | ocated when the |ast perfecting event
occurred determ nes whether a security interest is
perfected. In other words, the |last event test determ nes
in which state a creditor nust file to perfect its security
interest in nulti-state transactions.

The broad | anguage of Section 9-103(1)(b) affords
courts sone discretion when determ ning what constitutes the
| ast event to reach results that "nmake sense to them based
on the facts and issue in dispute.” Peter F. Coogan et al.
Secured Transactions under the Uniform Conmercial Code Paragraph



5.05[2][a] (1996). Using this flexibility, courts have
ascribed the controlling last event to a variety of
circunstances. See First Nat'|l Bank of Amarillo v.

Sout hwest ern Livestock, Inc., 616 F.Supp. 1515 (D. Kan
1985) (1l ast event was the failure to file in the state to
whi ch the goods were renoved); In re Slippery Rock Forging,
Inc., 99 B.R 679 (Bankr. WD. Pa. 1989) (Il ast event was the
manuf acture of the collateral); and In re Vernmont Knitting
Co., Inc., 98 B.R 184 (Bankr. D. Vt. 1989)(last event was
the filing of a financing statenent).

In reviewing the notes and conmentary, it is clear
however, that in situations where the security interest is
perfected in one jurisdiction and the collateral is renoved
to another, the failure to maintain perfection in the latter
jurisdiction is the "last event"” to which the rule refers.
Oficial UCC Coment 1. See also First Nat'l Bank of
Amarill o v. Southwestern Livestock, Inc., 616 F. Supp. at
1515. Here, Firstar's failure to perfect its security
interest in lowa and Nebraska, the states to which the
cattle were renoved, was the |last event. Thus, as Firstar
did not comply with the filing requirenents pursuant to |owa
and Nebraska law, (FN32) Firstar is unperfected in these states.

Furthernore, Firstar knew that, although the cattle
were tenporarily transported to M nnesota for sorting, they
were to be transported and | ocated in either |Iowa and
Nebraska. The last event is not the filing in a state
t hrough which the collateral tenporarily noves. Rather, it
is the failure to file in the state where the goods are to
remain permanently. Firstar's filing of a financing
statenent in Mnnesota cannot be the |ast event as the
cattle were never intended to remain in M nnesota.

C. The Four Month Rul e Does Not Apply to
Firstar Because It Knew the Col |l atera
Wul d Be Renpved from M nnesot a

Firstar, relying on U C.C. Section 9-103(1)(d), argues
that the perfection of its security interest in cattle
| ocated in M nnesota extended to cattle noved through
M nnesota to Nebraska and lowa. Section 9-103(1)(d),
ot herwi se known as the "four nonth rule", does not govern
perfection in the first instance but rather deals with
perfection in the destination state after collateral is
renoved fromthe original state of filing. U C C Section
9-103(1)(d) states:

VWhen col lateral is brought into and kept in this

state while subject to a security interest perfected

under the law of the jurisdiction fromwhich the
col l ateral was renoved, the security interest remai ns
perfected, but if action is required by part 3 of this
article to perfect the security interest,

(1) I'f action is not taken before the expiration of the
period of perfection in the other jurisdiction or the
end of four nonths after the collateral is brought into
this state, whichever period expires first, the
security interest becones unperfected as against a
person who becane a purchaser after renoval

U C C Section 9-103(1)(d). Thus, for Section 9-103(1)(d)



to apply, two requirenments nust be net: (1) the collatera
must be "brought into and kept in this state”, which in this
case i s Nebraska or lowa; and (2) the collateral must be
"subject to a security interest already perfected under the
| aw of the jurisdiction fromwhich the collateral was
renoved”, in this case Mnnesota. Once these requirenents
are net, the secured party has a four nonth grace period
where it remains perfected after the collateral has been
renmoved fromthe state in which it filed

However, not all creditors are eligible for protection
under Section 9-103(1)(d). Wen a secured party knows that
the collateral will be noved to a state other than where it
is perfected, the party may not claimprotection under
Section 9-103(1)(d) but nust rather refile in the state
where the collateral will be |ocated once the collateral is
nmoved. See Finance Co. of Am v. Hans Mieller Corp. (In re
Aut omat ed Bookbi ndi ng Services, Inc.), 471 F.2d 546 (4th
Cr. 1972). Furthernore, a strict application of the four
month rule will not be applied if it produces results
"denonstratively at odds with the purpose of the provision.”
In re C Tek Software, Inc., v. New York State Business
Venture Partnership (In re C Tek Software, Inc.), 117 B.R
762, 768-769 (Bankr. D.N H 1990). The purpose of the four
nmonth grace period is "to protect creditors from abscondi ng
debtors", not to allow secured parties a four nonth
exenption fromfiling under all circunstances. Finance Co.
of Am v. Hans Mieller Corp. (In re Automated Bookbi nding
Services, Inc.), 471 F.2d at 555. Comment 7 to Section 9-
103(1)(d) states that "the four nonth period is | ong enough
for a secured party to discover in nost cases that the
col l ateral has been renoved and refile in this state ....
Thus, Section 9-103(1)(d) gives the creditor a grace period
in which its interest remains perfected so that, in the
event an absconding debtor sells the collateral in the new
state, the buyer cannot take free of the creditor's security
interest during the four nmonth period. 1d.

Firstar argues that the "know edge exception" set forth
in Finance Co. of Am v. Hans Mieller Corp. (In re Automated
Bookbi ndi ng) should be Iimted and cites to Gennet v. Fason
178 B.R 888, 894 (Bankr. S.D. Fla. 1995), for support.
There, the court found that, unless the creditor actually
participated in the transportation of the collateral, the
four month rule should apply. | disagree with this analysis
and application of Section 9-103(1)(d). The coment
outlining the policy to Section 9-103(1)(d) clearly states
that the four nonth rule is nmeant to give creditors tinme to
find the collateral and refile when the collateral has been
noved to another state. |In other words, the rule is neant
to protect creditors from absconding debtors. It is clear
that, unless these special circunstances exist, this
provi sion does not apply. Neither the statute nor the
comment s speaks to an additional requirenent of the
creditor's participation in the renoval of the collateral
only that the creditor knows that the collateral will be
renoved. This knowl edge al one is enough to deprive a
creditor of the protection afforded by the four nmonth rule.

Furthernore, the circunstances in this case do not
merit affording protection under Section 9-103(1)(d). SG.E
was not an abscondi ng debtor. Mreover, Firstar is a very
sophi sticated creditor and knew at all times that the cattle



woul d be kept in Mnnesota for no nore than 2-3 days, then
transported and permanently located in lowa or Nebraska. It
is beyond the scope of both logic and the | aws of perfection
to determ ne perfection by the tenporary passage of
collateral through a state where that creditor was perfected
rather than the state where the collateral is to be |ocated

Firstar also argues that, because the sale of cattle to
Morken by SGE occurred in M nnesota, Mrken was not a
"purchaser after renmoval" as required by Section 9-103(1)(d)
but rather took the cattle subject to Firstar's security
interest. This argunent msses the point. The purchaser
after renoval concept, as contenplated by Section 9-
103(1)(d), is part of the priority schene set forth in this
provi sion and only becones relevant once it is determn ned
that Section 9-103(1)(d) is applicable. As previously
di scussed, Section 9-103(1)(d) does not apply at all
Therefore, the priority scheme set forth under this
provision is irrel evant.

Finally, even if Firstar was eligible to take advantage
of the four nonth rule, one requirenent of the rule is
perfection in the state fromwhere the cattle were renoved
here M nnesota. As we saw earlier, filing in Mnnesota did
not perfect Firstar's security interest in those cattle
shi pped to | owa and Nebraska.

2. Firstar's Security Interests in Nebraska and
| owa Are Avoi dabl e.

Al though Firstar's perfected security interest in
M nnesota does not extend to cattle [ocated in |owa and
Nebraska, it's filing of security agreenents as non-standard
financing statements in Nebraska and Iowa on June 8 and 9,
1994, perfected its security interest in SGE cattle in
those states. However, these security interests are
avoi dabl e preferences pursuant to 11 U. S.C. Section 547
(1994). In order to avoid a transfer as a preference, a
trustee nust prove the follow ng el ements:
(1) There nmust be a transfer of an interest of the
debtor in property;
(2) On account of an antecedent debt;
(3) To or for the benefit of a creditor
(4) Made while the debtor was insol vent;
(5) Wthin 90 days prior to the commencenent of the
bankruptcy case;
(6) That left the creditor better off than it would
have been if the transfer had not been made and
the creditor asserted its claimin a chapter 7
[ i quidation.

11 U.S.C. Section 547(b). See Buckley v. Jeld-Wen, Inc. (In
re Interior Wwod Products Co.), 986 F.2d 228, 230 (8th Cr.
1993). Once the trustee neets this burden, the trustee may
avoid the transfer and recover the property or value of the
property for the benefit of the estate pursuant to 11 U S.C
Section 550. Harstad v. First Am Bank, 39 F.3d 898, 903
(8th Cr. 1994).

Ri es has denonstrated all the elenents of a preference.
The transfer of a security interest in a debtor's property
is deenmed to have occurred at the tinme the transfer is



perfected if perfection occurs 10 days or nore after the
transfer. 11 U S.C. Section 547(e)(2)(B). Here, Firstar
perfected its security interest in lowa and Nebraska on June
8 and 9, 1994, nore than two years after it received a
security interest in SGE cattle. Thus, the grant of the
security interest which transferred SGLE's interest in the
cattle to Firstar, its creditor, on account of a debt
created earlier when SGLE purchased the cattle occurred on
June 8 and 9, 1994, when Firstar perfected its security
interest. June 8 and 9, 1994, was two days before
commencenent of the case. There is no doubt that, if
all owed, the filings would enhance Firstar's position and
put it in a much better position than it woul d have been
asserting an unsecured claimin a chapter 7 liquidation
Finally, pursuant to 11 U S.C. Section 547(f), SGE is
presuned insolvent during the 90 days i nmmedi ately precedi ng
the date of the bankruptcy petition. Firstar's security
interest in cattle located in Iowa and Nebraska resulted
froma preference and are avoi dabl e by Ri es. (FN33)
VI. Inposition of a Constructive Trust for the Benefit of
Firstar Is | nappropriate.

Firstar requests that | inpose a constructive trust on
the proceeds of the sale of the disputed cattle. This is an
i nappropriate remedy given the facts of this case.

I mposition of a constructive trust in Firstar's favor would
give it preferential treatnment over other creditors contrary
to the Bankruptcy Code's system of distribution

A VWhet her Firstar Meets State Law Requirenents for

a Constructive Trust Is Irrelevant in This Case.

Courts typically look to state | aw to determ ne whet her
a party has adequately denonstrated that a constructive
trust should be inposed. (FN34) Southmark Corp. v. Gosz (Inre
Sout hmark Corp.), 49 F.3d 1111, 1118 (5th G r. 1995)(state
| aw det erm nes whether a party has adequately denonstrat ed
that property is held in a constructive trust for another);
Smal| v. Beverly Bank, 936 F.2d 945, 949 (7th Cr.
1991) (i nposition of an equitable lien in bankruptcy is good
only if it would be sufficient under applicable state | aw);
N.S. Garrott & Sons v. Union Planters Nat'l Bank (In re N S.
Garrott & Sons), 772 F.2d 462, 466 (8th Cir. 1985). (FN35)
However, it is federal bankruptcy law that ultimately
det erm nes whether a constructive trust is appropriate in a
bankruptcy case. "[While state | aw nmust be the starting
point in determ ning whether a constructive trust may arise
in a federal bankruptcy case, that |law nust be applied in a
manner not inconsistent with federal bankruptcy |aw. "
Uni com Conmput er Corp. v. Unicom Conputer Corp. (In re Unicom
Conmputer Corp.), 13 F.3d 321, 325 n.6 (9th Gr. 1994). The
uni que consi derations involved in a bankruptcy case nust
"drive the result on the constructive trust issue.” Shields
v. Duggan (In re Dartco, Inc.), 197 B.R 860, 869 (Bankr. D
Mnn. 1996). Firstar is not entitled to a constructive
trust as a matter of federal bankruptcy |aw.  Thus, whether
or not it nmeets the state law requirenents is irrelevant.

B. I mposition of a Post-Petition Constructive Trust

I's Inappropriate Wien Its Effect Is To Gve Firstar
a Preference over Oher Creditors.



Firstar clainms the right to the inposition of a
constructive trust should it be found that it does not have
a perfected security interest in the proceeds of the
di sputed cattle. Thus, Firstar asserts this renmedy as an
unsecured creditor.

Courts are split over whether constructive trusts can
be i nmposed i n bankruptcy cases. Shubert v. Jeter (In re
Jeter), 171 B.R 1015, 1020 (WD. M. 1994), aff'd, 73 F.3d
205 (8th Gr. 1996). Constructive trusts are inconsistent
wi th the Bankruptcy Code's detailed treatnment of creditors.

Sout hmark Corp. v. Gosz (In re Southmark Corp.), 49 F.3d
at 1118 ("We are m ndful, therefore, that the inposition of
a constructive trust is a potent renedy, as it gives the
creditors; thus the trust should not be inposed 'cavalierly’
i n a bankruptcy proceeding"); XL/ Dataconp, Inc. v. WIson
(I'n re Oregas Goup, Inc.), 16 F.3d 1443, 1452 (6th Cr.
1994) (constructive trusts are "anathema to the equities of
bankruptcy since they take fromthe estate, and thus
directly fromconpeting creditors, not fromthe offending
debtor"); Shields v. Duggan (ln re Dartco, Inc.), 197 B.R
at 869(" The post-bankruptcy judicial inposition of
"equitable' liens and interests against estate assets takes
the value thus attached away from ot her clai mants agai nst
the estate, who otherwi se were situated simlarly to the
beneficiaries of such adjudications"); Mnfort Inc. v.
Kunkel et al (In re Mrken), 182 B.R at 1022 (inposition of
a post-petition constructive trust prefers particular
creditors over the rest of the estate's creditors).

Due to the conflict between constructive trusts and the
Bankruptcy Code, some courts, including the Fourth and Sixth
Crcuits, have refused to i npose constructive trusts post-
petition. These courts hold that, unless a trust was either
i nposed upon the debtor's assets prior to the time of filing
or some other statute requires such an inposition, a
constructive trust may not be inposed post-petition.

XL/ Dat aconp, Inc. v. Wlson (In re QOregas Goup, Inc.), 16
F.3d at 1449 (6th Cir. 1994); Shirkey v. Leake, 715 F. 2d
859, 863 (4th Gr. 1983).

The Eighth GCrcuit has not put a total ban on trusts
i nposed post-petition but rather allows themin very limted
situations. The circunstances under which the Eighth
Circuit has inmposed post-petition trusts involved creditors
who asserted ownership interests in exenpt property not
property of the estate. In Chiu v. Wng, 16 F.3d 306 (8th
Cr. 1994), the debtors m sappropriated funds and invested
the nmoney in exenpt honestead property in order to shield
the funds fromcreditors. Chiu v. Wng, 16 F.3d 306 (8th
Cr. 1994). There, the Eighth Crcuit inposed a post-
petition trust on the exenpt honestead property, holding
that a constructive trust was appropriate because the trust
was i nposed on the debtor's property and did not dimnish
the estate to the detrinment of other creditors. Id.

The Eighth Grcuit nmay also allow inposition of a post-
petition trust to prevent a fraudul ent debtor from being
unjustly enriched. See, e.g., Shubert v. Jeter (Inre
Jeter), 171 B.R 1015 (WD. M. 1994), aff'd, 73 F.3d 205
(8th Cir. 1996). 1In Jeter, the bankruptcy court found that
the creditor's claimfor a constructive trust was a
di sgui sed attenpt to recover pre-petition fraudul ent
transfers. The Eighth Crcuit affirmed the bankruptcy and



district courts, holding that, as the debtor was not
unjustly enriched by his fraud, the creditor was not
entitled to any special rights. Furthernore, the Court
noted that other creditors also had strong equitable clains
on the remaining assets of the estate and to inpose a trust
woul d unfairly prefer one creditor. The Court conpared the
circunstances in Jeter to those in Chiu v. Wng, noting that
the assets in Chiu v. Wng which were subject to a trust
were not ot herw se reachable by creditors and, were it not
for the inposition of the trust, the debtors would have been
unjustly enriched. The Court further reasoned that, unlike
the remaining creditors in Chiu v. Wng, the other creditors
in Jeter would have been prejudiced by the inposition of a
trust favoring one particular creditor, suggesting perhaps
that a trust should not be inposed at all if its inposition
is detrinental to the estate. Shubert v. Jeter, 73 F. 3d at
207 n.2. Thus, in the Eighth Grcuit, there are at | east
two requirenents before a constructive trust can be inposed:
the debtor's msconduct allows principles of equity to
override | egal considerations and the contest is between a
creditor and the debtor, not anong creditors.

Recently, in an anal ogous situation, the Suprene Court
held in US. v. Thomas R Nol and that a "bankruptcy court
may not equitably subordinate clains on a categorical basis
i n derogation of Congress's scheme of priorities.” US. v.
Thomas R Noland, 116 S. Ct. 1524, 1525 (1996). The Court
reasoned that, although 11 U. S. C Section 510(c) adopts the
principles of equitable subordination and permts courts to
make exceptions to a general rule when the facts so justify,
this provision is not intended to "enpower a court to nodify
the operation of the priority statute at the sanme |evel at
whi ch Congress operated when it made its general judgment to
establish the hierarchy of clainms in the first place," as to
do so would give the courts legislative power to revise
statutes. I1d. at 1527. Rather, "[d]ecisions about the
treatment of categories of clainms in bankruptcy proceedi ngs

are not dictated or illumnated by principles of equity
and do not fall within the judicial power of equitable
subordination....™ 1d., citing Burden v. U S., 917 F.2d

115, 122 (3rd G r. 1990).

Simlarly, constructive trusts cannot be used to alter
the priority schenme explicitly prescribed by Congress.
Thus, if a defrauded creditor clains a constructive trust to
recover property of the debtor, there is no conflict with
the rules governing priority anong creditors. |If, however,
the creditor clains a constructive trust on property of the
estate, there is a conflict with the Code's priority rules
because one creditor would be preferred over the other
creditors in contravention of the Bankruptcy Code's detail ed
di stribution schene.

Firstar is not entitled to a constructive trust.
"Unl ess a court has already inpressed a constructive trust
upon certain assets ... the claimant cannot properly
represent to the bankruptcy court that he was, at the tine
of the commencenent of the case, a beneficiary of a
constructive trust held by the debtor."(FN36) XL/ Dataconp, Inc.
v. Wlson (In re Oregas Goup, Inc.), 16 F.3d at 1449. No
court inposed a constructive trust before these cases were
filed. Furthernore, the circunstances here do not rise to
an egregious |level warranting the underm ning of the



proscribed policy of pro rata distribution and to so do
would result in Firstar unfairly benefiting at the expense
of other simlarly situated creditors. Moreover, by seeking
a constructive trust, Firstar is attenpting to recover

t hrough the back door what it cannot recover directly.
Shubert v. Jeter (In re Jeter), 171 B.R at 1022. Also, the
fact that Firstar's loss resulted fromits own actions and
failure to perfect its security interest mtigates agai nst
the inposition of a trust. See Mnfort Inc. v. Kunkel et
al.(In re Mrken), 182 B.R at 1023.

VI'1. CONCLUSI ON

W thout considering interest, $1,720,900.20 is property
of the SGLE estate. None of the other defendants have a
security interest in these proceeds.

Al so without considering interest and after deducting
the $33,996.59 paid to Wllberg Cattle Conpany,
$10, 781, 648.40 is property of the Mdrken estate. (FN37) O that,
Firstar, by way of its assignment from Sprague, has a
perfected security interest in $170,207.75 representing the
proceeds fromthe cattle | ocated at Wi spering Pines and FCS
has a perfected security interest in the rest, or
$10, 611, 440. 65, |eaving nothing for Kunkel. Because it
assigned its claimto Firstar, Sprague has no interest in
t he proceeds.

A nunber of other argunments raised by the parties are
either noot as a result of ny disposition of other issues or
are rejected as neritless.

THEREFORE, | T IS ORDERED THAT:

1. The security interest of defendant Firstar Bank
M | waukee, N.A., in cattle located in Iowa and Nebraska
on June 10, 1994, is void.
2. The plaintiff has no interest in the proceeds that are

t he subject of this proceeding.

3. The plaintiff shall pay to defendant Charles W Ries
$1, 720, 900. 20 together with accrued interest.

4. The plaintiff shall pay to defendant Firstar Bank

M | waukee, N A., $170,207.75 together with accrued interest.
5. The plaintiff shall pay to defendant Farm Credit

Servi ces of Southern M nnesota, ACA, $10, 611, 440. 65 toget her
with accrued interest.

LET JUDGVENT BE ENTERED ACCCRDI NGLY.

ROBERT J. KRESSEL
UNI TED STATES BANKRUPTCY JUDGE

(FN1) . Spring Grove Livestock Exchange, Inc., is a Mnnesota
corporation with its principal place of business in Spring
G ove, M nnesot a.

(FN2) . Sprague National Bank is a national banking association
with its principal place of business in Cal edonia, M nnesota



(FN3).Firstar Bank MIwaukee, N. A, is a national banking association
with its principal place of business in MI|waukee, Wsconsin.

(FNM).Farm Credit Services of Southern M nnesota, ACA, is an
instrumentality of the United States which has its
princi pal place of business in Mankato, M nnesota.

(FN5) . The control disbursenent account was created pursuant to
the foll owi ng agreenents between SGLE and Firstar
1. A Whol esal e Lockbox Authorization agreenent, dated
January 28, 1992, established a | ockbox in M| waukee,
W sconsin, to allow qui cker presentation and coll ection
of checks payable to SGLE
2. A Control Disbursenent Authorization agreemnent,
dat ed January 28, 1992, allowed Firstar to provide control
di sbursing services, including transferring funds fromthe SGE
account at Firstar M| waukee to the di sbursenment account at
Fi rstar Wausau.
3. A Funds Transfer Agreenent, dated March 17, 1992,
allowed Firstar M| waukee to transfer funds fromthe SGLE
account at Firstar M| waukee to the di sbursenment account at
Fi rstar \Wausau.
4. An On-Line Bankers Services Agreenent, dated Apri
27, 1992, authorized Firstar M| waukee to provide SGE account
i nformati on through on-Iine banking services.

(FN6) . This was continued by the filing of a continuation statenent
on Cctober 25, 1993.

(FN7).This was continued by the filing of a continuation statenent
on Cctober 15, 1993.

(FNB).This was continued by the filing of a continuation statenent
on Novenber 7, 1991, and on June 9, 1994.

(FN9).This is commonly referred to as check kiting which typically
wor ks when a "check kiter opens an account at Bank A with a
nom nal deposit. He then wites a check on that account for

a large sum such as $50,000. The check kiter then opens an
account at Bank B and deposits the $50,000 check from Bank A
in that account. At the tinme of deposit, the check is not
supported by sufficient funds in the account at Bank A
However, Bank B, unaware of this fact, gives the check kiter

i mediate credit on his account at Bank B. During the several -
day period that the check on Bank A is being processed for
collection fromthat bank, the check kiter wites a $50, 000
check on his account at Bank B and deposits it into his account
at Bank A. At the time of the deposit of that check, Bank A

gi ves the check kiter imrediate credit on his account there,
and on the basis of that grant of credit pays the origina

$50, 000 check when it is presented for collection." WIIians
v. United States, 102 S.Ct. 3088, 3089-3090 at n.1 (1982).

(FN1O).In a typical check kiting scheme, the check kiter wites
checks off of accounts located at different institutions,

t hereby avoi di ng detection as neither institution has access

to the other's account information. Here, two of the three
accounts involved in the check kiting schenme were | ocated at
Firstar.



(FN11).In addition to check kiting, Mrken and SGE al so "kited"
cattle by creating phony invoices to give the appearance that
the cattle were being sold between Morken and SGLE. In

reality, these invoices were created to justify the checks they
wote as part of their check kiting schene.

(FN12) . The Wi spering Pines feedl ot was owned and operated by John
Mor ken.

(FN13). The cattle were |iquidated pursuant to the ternms of a
stipulation | approved on July 25, 1995, and the proceeds, |ess

i qui dati on expenses, are being held by Kunkel pending the outcone
of this proceeding. At the tine of trial, the proceeds with
accrued interest was approxi mately $13, 270, 000.

(FN14).In his post trial brief, Ries clained only cattle in Goups 1
2, and 4. Goup 1 is conprised of cattle that were sold to SGE by
Mor ken between May 20 and June 2, 1994; Goup 2 is conprised of
cattle that Morken attenpted to purchase from SGLE knowi ng that he
could not pay for them and Goup 4 is conprised of cattle that

were never transferred to Morken.

(FN15). FCS' crossclaimagainst Firstar and Sprague is limted to
cattle
| ocated in Iowa and Nebraska.

(FNL16) . Techni cal | y, Sprague no | onger has a clai mbecause it assigned
it to Firstar. However, for the sake of clarity, I will discuss
Sprague's assigned claimseparately fromFirstar's.

(FN17). These cattle are fromlots sold to SGLE by Mrken prior to
t he bankruptcy filing and lots Mdrrken attenpted to purchase but
did not issue any drafts for

Goup 1, representing 2,722 head of cattle sold to SGE by
Mor ken, i ncl udes:

Brenton Lot 529 135 head $72, 293. 15
Eason Lot 5 263 head $151, 652. 89
Eason Lot 6 296 head $162, 525. 32
Eason Lot 7 183 head $94, 456. 32
Eason Lot 8 150 head $67, 851. 20
Farmers Co-op Lot 4802 185 head $108, 537. 69
Fl oyd Lot 2001 241 head $124, 465. 00
Fl oyd Lot 2002 225 head $117, 142.56
LB Lot 341 212 head $120, 547. 09
LB Lot 342 183 head $91, 994. 82
LB Lot 343 200 head $114,013.72
OGshkosh Lot 230 113 head $78, 439. 06
Schut Lot 199 155 head $64, 139. 32
Vall ey View Lot 130 181 head $98, 866. 26
TOTAL 2722 head $1, 466, 924. 40
G oup 3, representing 424 head of cattle, includes:

LB Lot 351 44 head $23, 253. 94
LB Lot 352 32 head $19, 825. 07
LB Lot 354 68 head $36, 777. 31
Ruser Lot 5003 52 head $25, 210. 69
Ruser Lot 5005 115 head $48, 608. 28
Ruser Lot 5006 53 head $25, 704. 58

Schut Lot 201 60 head $34, 924. 04



wi

TOTAL 424 head $214, 303. 91

(FN18). The provisions of the Uniform Conmercial Code have been
adopted in M nnesota, Nebraska and lowa. This opinion wll
refer to the U C. C. provisions and footnote the appropriate
state statute.

(FN19). See M nn. Stat. Section 336.9-303; Neb. Rev. Stat. Section
9-303 and | owa Code Section 554.9303.

(FN20). See M nn. Stat. Section 336.9-302; Neb. Rev. Stat. Section
9-303; and lowa Code Section 554.9303.

(FN21).See M nn. Stat. Section 336.9-312; Neb. Rev. Stat. Section
9-312; and lowa Code Section554.9312.

(FN22).See M nn. Stat. Section 336.9-316; Neb. Rev. Stat. Section
9-316; and lowa Code Section554. 9316.

(FN23) . Neither FCS nor Sprague filed financing statenents in Garden
County, Nebraska.

(FN24) . Because FCS i s undersecured, a second priority security
interest is admttedly of no benefit to Sprague.

(FN25).FCS did not file a financing statenent in Garden County.
However, the cattle located in the Oshkosh Feedl ot are part of
the SGLE estate, not the Mdrken estate, and are therefore not
subject to FCS security interest in any event.

(FN26) . $170, 207. 75 represents the net proceeds from Morken cattle
located in Mnnesota. $10,611, 440.65 represents the renaini ng
bal ance of the $10, 815, 644.99 of net proceeds to which the

Morken estate is entitled after deducting $33,996.59 paid to

Wl lberg Cattle Conpany after trial

(FN27) . Attachnment and perfection are governed by Section 9-203 and
Section 9-302 of the Uniform Conmercial Code, both of which

have been adopted in Mnnesota, thus citations will be made directly
to Article 9. See Mnn. Stat. Section 336.9-203 and

Section 336.9-302.

(FN28).See M nn. Stat. Section 336.9-302.

(FN29). See M nn. Stat. Section 336.9-302.

(FN30).Had Firstar properly perfected its purchase noney security
interest in Nebraska or lowa, it would have been secured in any
cattle destined for those states while the cattle were being
sorted in M nnesot a.

(FN31).See M nn. Stat. Section 336.9-103; |Iowa Code Section 554.9103;
and Neb. Rev. Stat. Section 9-103.

(FN32).Firstar did eventually file in lowa and Nebraska but, as we
see, those filings created a preference and does not help Firstar

(FN33). Sprague also filed simlar financing statenents on the eve of



t he bankruptcy filings. Sprague, however, stipulated to the
avoi dance of their filings.

(FN34) . Kunkel and Ries had al so requested inposition of constructive
trusts in their original pleadings but have apparently abandoned
their requests.

(FN35). M nnesota | aw, for exanple, has two requirenments that nust be
met in order to inpose a constructive trust. First, the case nust

i nvol ve fraud, taking inproper advantage of a confidential or
fiduciary relationship, or unjust enrichnent. Mnfort, Inc. v.
Kunkel, et al (In re Mdrken), 182 B.R 1007, 1022 (Bankr. D. M nn
1995) citing Thonmpson v. Nesheim 159 N.W2d 910, 917 (M nn. 1968).
In addition to proof of wongdoing, when a clainant seeks to inpose
a constructive trust upon property of a debtor in bankruptcy, the
clained beneficiary to the trust nust be able to sufficiently trace
the original property to the proceeds. Chiu v. Wng, 16 F.3d 306,
310 (8th Gr. 1994) citing Rock v. Hennepin Broadcasting Ass'n, 359
N.W2d 735, 739 (Mnn. . App. 1984).

(FN36).I1f a constructive trust is inmposed by a court prior to
bankruptcy, the property does not becone property of the estate
pursuant to Section 541(a) and (d) and a bankruptcy court should
honor that court-inposed trust.

(FN37) . Thi s amount assunes that $25,549.79 plus applicable interest
was paid to L/B Feedlot prior to trial pursuant to nmy order entered
on Cctober 4, 1995.



