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V.

ROGER W SAMES, in his capacity as
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First Judicial District; ANNA
SMUSKEW CZ, Personal Representative
of the Estate of Thomas Snuskew cz,
deceased; GEORGE D. LARSON, STATE

OF M NNESOTA, M nnesota Departnment
of Revenue; UN TED STATES OF AMERI CA,
Internal Revenue Service; and A & H
CARTAGE,

Def endant s.
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At St. Paul, Mnnesota, this day of Septenber, 1995.

Thi s adversary proceedi ng came on before the Court
on June 21, 1995, for hearing on the notion of Defendant Anna
Snmuskewi cz, styled as one for judgnment on the pleadings,
alternatively for dismssal for want of jurisdiction, and for
various other relief. Defendant Snuskew cz appeared by her
attorneys, Steven M Gle and Stuart E. Gale. The Plaintiff
appeared on behal f of the bankruptcy estate. Defendant Roger
W Sanes appeared by Andrea G White, Assistant Dakota County
Attorney. Defendant State of M nnesota appeared by Francis C
Li ng, Assistant Attorney Ceneral. Defendant CGeorge D. Larson
appeared by his attorney, Richard H Speeter. Upon the noving
and responsi ve docunents and the argunments of counsel, the
Court makes the foll ow ng order.

NATURE OF PROCEEDI NG

Mtzi Systems, Inc., is the debtor in a case under
Chapter 7 of the Bankruptcy Code, which is presently pending
before this Court. The Plaintiff is the trustee of the
Debtor's bankruptcy estate. Via his conplaint in this
adversary proceedi ng, he seeks a judgnment determning that the




estate has the right to the sumof approxi mately $67, 000. 00,
presently held by Defendant Roger W Sanes in his capacity as
Court Admi nistrator for the Mnnesota State District Court for
the First Judicial District, Dakota County. These funds are
the proceeds of a policy of insurance on the life of Thomas A
Srmuskewi cz, who was the President of the Debtor when it filed
for bankruptcy relief, and who is now deceased. The Plaintiff
seeks an explicit determ nation that none of the other

Def endant s--in particul ar Def endants Smuskew cz and Larson--have
any right, title, or interest in the funds. Finally, he
seeks an order requiring Defendant Sanes to turn the funds
over to him for admnistration as an asset of the estate.

Def endant A & H Cartage has not answered or
ot herwi se appeared herein, and is in default. Defendants
Larson, State of M nnesota, and United States of Anerica al
concur in the Plaintiff's position, and essentially join him
in his demands. Defendant Sames acknow edges that he is
merely a stakehol der in the funds, and requests only that the
di spute before this Court be resolved in a clear fashion so
that he may turn the funds over to the party entitled to them
Def endant Smuskewi cz energetically opposes all of the
Plaintiff's requests for relief.

MOTI ON AT BAR

Via the notion at bar, Defendant Snuskew cz seeks a
judgnment that she has the right in the funds at issue, as the
surviving spouse of Thomas A. Snmuskewi cz and as the "equitable
beneficiary" of the policy of life insurance in question. Her
counsel advances several different theories, seemingly in the
alternative. The theories may be summarized as foll ows:

1. Because the funds were subject to the
jurisdiction of the Dakota County District Court in connection
with the adm nistration of the probate estate of Thonas A
Snmuskewi cz, this Court |acked and | acks jurisdiction to
determne the entitlenment to them then and now

2. The doctrine of res judicata now bars the
Plaintiff fromnaking any claimto the funds, because the
Probate Division of the Mnnesota State District Court for the
First Judicial D strict, Dakota County has al ready determ ned
t hat Defendant Snuskewicz is entitled to them

3. In the alternative, this Court should
defer to the Dakota County District Court's decision by
"abstaining" fromentertaining the Plaintiff's claimto the
funds.

4. The equi tabl e doctrines of waiver and
| aches bar the Plaintiff frommaking any claimto the funds on
behal f of the bankruptcy estate.

5. The original policy of insurance on the
life of Thomas A. Smuskewi cz | apsed before the conmencenent of
the Debtor's bankruptcy case; because the policy was |ater
reinstated by persons other than the Debtor, by paying
premunms with funds that were not property of the Debtor, it
coul d not becone property of the bankruptcy estate and its
proceeds are not subject to the Plaintiff's adm nistration

Def endant Smuskewi cz's counsel denomi nates his
client's notion as being one for judgrment on the pleadings



and/ or for dism ssal. He al so request that the Court nake

various "findings.” By their nature, these "findings" would
actually be nore like rulings of law. It is not quite clear
whet her Def endant Snuskewi cz seeks them as predicates for a
di smssal or a judgnent on the pleadings, or as independent

adj udi cati ons.

In so styling the notion, counsel does not cite any
particular rule. The first two denom nati ons, of course, seem
to sound under Fed. R Civ. P. 12(b) and (c), as incorporated
by Fed. R Bankr. P. 7012(b). 1In the presentations, however,
the novi ng and responding parties all make reference to
material s outside the four corners of the conplaint and the
answers. Thus, the correct denom nation is as a notion for
summary judgrment pursuant to Fed. R Bankr. P. 7056. Fed. R
Cv. P. 12(c), as incorporated by Fed. R Bankr. P. 7012(b).
Def endant Smuskewi cz's requests for certain additiona
"findi ngs" sound under Rule 56 regardl ess of counsel's |ack of
citation;, as to them she naintains that she is entitled to
judgment "as a matter of law " asserting that certain
underlying facts are uncontrovert ed.

The Plaintiff pointedly disputes Defendant
Snmuskewi cz's right to any of this relief. Defendants Larson
State of Mnnesota, and United States of America join himin
opposi ng her notion

UNDI SPUTED FACTS

Nunerous facts are established as undi sputed from
their status as events within the Debtor's bankruptcy case and
wi thin the proceedings for the probate of Thomas A
Snmuskewi cz's estate in the Dakota County District Court.

The Debtor filed a voluntary petition for relief
under Chapter 11 of the Bankruptcy Code on February 5, 1991
Thomas A. Snuskewi cz was one of its principals. At sone
point before its Chapter 11 filing, the Debtor had purchased
a policy of insurance on his life fromthe Massachusetts
Indermity and Life Insurance Conpany. The policy had a face
val ue of approximately $65,000.00. Under its terms, the
Debt or was the primary nanmed beneficiary.

The Debtor did not include an entry for its interest
in the Massachusetts Indemity policy in the original asset
schedules it filed for its Chapter 11 case. It never anended
the schedul es to disclose one, either

On notion of the United States Trustee, this Court
converted the Debtor's case to one under Chapter 7 on Decenber
3, 1991. The Plaintiff was appointed as trustee of the
Chapter 7 estate. On January 16, 1992, he filed a Report in
No- Asset Case. In it, he indicated that his inquiry had
reveal ed no assets for adm nistration for the benefit of
creditors. On Cctober 15, 1992 , the Court entered an order
cl osing the case and di scharging the Plaintiff as trustee.

On August 8, 1993, Thonmas A. Snuskew cz died. The
i nsurer deposited the proceeds fromthe Massachusetts
Indemity policy with the Dakota County District Court. In
early 1995, Defendant Smuskewi cz noved that court for an order
requiring the funds to be turned over to her. Defendant
Larson then nmade a "counternotion” for certain relief as to
the policy proceeds. The hearing on the notions convened on
February 15, 1995. Appearances were noted on behalf of all of
t he Defendants nanmed in this adversary proceedi ng, but not on
behal f of the Plaintiff. After hearing argunent, that Court
(Lacy, J.) took the notions under advisenent.



On March 16, 1995, the Plaintiff filed an
application to reopen the Debtor's bankruptcy case. This
Court entered an order granting that application on March 21
1995. On March 23, 1995, the United States Trustee appointed
the Plaintiff as successor trustee. On March 31, 1995, the
Plaintiff presented the United States Trustee with an
application for approval of his enploynent of hinself as
counsel to represent the estate in pursuing the recovery of
t he proceeds of the Massachusetts Indemity policy. After the
U S. Trustee's office processed the application and
recomended the enpl oynment, the Court entered an order
approving it on April 10, 1995.

On April 12, 1995, Judge Lacy entered an order
granti ng Defendant Snuskew cz's notion, and ordering Defendant
Sanmes to pay over the proceeds of the policy to her. He based
this disposition on his conclusion that Defendant Smuskew cz
was "the equitable beneficiary" of the policy and "shoul d
receive its proceeds,"” noting that he had been "conpell ed by
the equities at hand in ruling"” notw thstanding the fact that
Thomas A. Snuskew cz had never changed the identity of the
princi pal beneficiary on the policy. No party to the probate
proceedi ng took an appeal fromthis order

On May 5, 1995, the Plaintiff filed the conpl aint
t hat commrenced this adversary proceedi ng.

DI SCUSSI ON
I. Standards for Summary Judgnent

Under Rule 56, a novant nust denonstrate, as a
threshold matter, that there is "no genuine issue of material
fact.” It then nust denonstrate that it is "entitled to a
judgrment™ on the facts thus posited, "as a matter of law " |If
the parties have been involved in other litigation that
touched on the subject matter of the controversy at bar and
went to a final order or judgnent, the novant may rely on the
doctrine of res judicata, or "claimpreclusion,” to nmeet both
of these requirenments. In such an instance a novant
essentially maintains that all aspects of the subject
controversy, factual and |legal, were settled by the prior
deci sion, or should have been, and are not subject to
relitigation.

Al ternatively, a novant for summary judgnent may
"point out"™ that all of the extant adm ssible evidence
supports its own factual theory of the case, that the opposing
party cannot prove up its own factual theory on the extant
evi dence, and that the law requires that the novant be given
judgnment on the basis of the facts that it posits in this way.
Celotex Corp. v. Catrett, 477 U S. 317, 325 (1986); Gty of
M. Pleasant v. Assoc. Electric Coop., Inc., 838 F.2d 268
273-274 (8th Cir. 1988). This shifts the burden of production
to the respondent; to avoid having the Court reach the | ega
phase of the analysis, the respondent must bring forward
evi dence that would support a specific finding inits favor on
the fact(s) that the nmovant has called it into question
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 250-252 (1986);
Hei deman v. PFL, Inc.., 904 F.2d 1262, 1265 (8th G r. 1990).

1. Merits of Defendant's Snuskew cz's Mtion

Def endant Smuskewi cz's counsel argued the
substantive issue of the right to the Massachusetts | ndemity
policy first, and nost strenuously. However, counsel failed
to make an evidentiary record for this theory; it nust be
deferred for fuller devel opnent by both parties. The



remai ni ng i ssues touch on jurisdiction or the preclusion
doctrines. On all of them the Plaintiff prevails.
A.  Jurisdiction

As her nost basic argunment, Defendant Snuskew cz
mai ntains that the sole jurisdiction over the proceeds of the
Massachusetts I ndemity policy lay in the Dakota County
District Court, as the court with exclusive jurisdiction over
the probate estate of Thomas A. Smuskewi cz. She is
technically correct in noting that the federal courts cannot
exerci se jurisdiction over proceedings for the adm nistration
of probate or trust estates. In re Butler's Trust, 201 F.
Supp. 316, 317 (D. Mnn. 1962). However, she is quite wong
in the unspoken predicate of her argunment: that the policy
and its proceeds canme under the probate jurisdiction of the
M nnesota state courts in the first place.

Once a bankruptcy case has been commenced, the
federal courts have exclusive jurisdiction over the property
of the bankruptcy estate. 28 U S.C. Section 1334(d). The

bankruptcy estate includes, anmong other things, "all |egal or
equitable interests of the debtor in property as of the
commencenent of the case.” 11 U.S. C. Section 541(a)(1l). Once

property is in the bankruptcy estate in a Chapter 7 case, it
is subject to the adm nistration of the trustee. 11 U S.C
Section704(1). After the Trustee has conpleted

adm ni stration of these assets and the Court has di scharged

hi mor her of duties, the Court is to close the case. 11

U S.C. Section350(a). At that point, any assets schedul ed by
the debtor that the trustee has not actually adm nistered by
[iquidation or formal abandonment are deened abandoned to the
debtor. 11 U S.C. Section 554(c). This provision
conclusively termnates the estate's clains to such schedul ed-
but - unadm ni stered assets. However, property not formally
schedul ed by the debtor pursuant to 11 U S.C. Section 521(1)
and not liquidated or formally abandoned by the trustee is not
deened to be abandoned upon the closing of a case. 11 U S.C
Section554(d); Vreugdenhill v. Navistar Int'l Transp. Corp.
950 F.2d 524, 526 (8th Cr. 1991). Such property renains
subject to the clains of the trustee if the case is reopened
pursuant to 11 U S.C. Section350(b). In re Medley, 29 B.R
84, 86-87 (Bankr. M D. Tenn. 1983).

The Debtor never scheduled an interest in the
Massachusetts I ndemity policy for the purposes of its
bankruptcy case. To the extent that it had rights in the
policy, then, they remained property of the bankruptcy estate.
Because the federal courts retained their exclusive
jurisdiction over them they never becane subject to the
probate jurisdiction of the Dakota County District Court. 1In
re Erickson, 183 B.R 189, 193 n. 6 (Bankr. D. M nn. 1995).
This Court, then, had and has the sole jurisdiction to pass on
the issues raised by the Plaintiff's conpl aint.

B. Preclusion Doctrines

As an alternative theory, Defendant Shuskew cz
essentially argues that the doctrine of res judicata nakes the
Dakota County District Court's decision binding on him and
bars himfromnmaking a claimto the proceeds of the
Massachusetts I ndemity policy. Under 28 U S.C Sectionl738,
the "full faith and credit statute,”

Congress has specifically required al
federal courts to give preclusive effect to state-court
j udgnment s whenever the courts of the State fromwhich the



j udgnments emerged woul d do so

Allen v. MCurry, 449 U.S. 90, 96 (1980). See, in general, In
re Brandl, 179 B.R 620, 623-624 (Bankr. D. M nn. 1995).
M nnesota foll ows the general rules of
res judicata . . . that are al nost
uni versal ly applicabl e.

@ ass v. IDS Financial Services, Inc., 798 F. Supp. 1411, 1415
(D. Mnn. 1992) (citing Nat'l Farners Union Property and
Casualty Co. v. Fisher, 284 F.2d 421, 425 (8th Cr. 1960)).
Under M nnesota |law, claimpreclusion entails three elenments:

1. The parties to the two successive proceedi ngs
must be identical or in privity;

2. The earlier proceeding nust have resulted in a
final judgnment on the nerits; and

3. Bot h proceedi ngs nmust have involved the sanme
cause of action.

O Neil v. Rueb, 10 NW2d 363, 364 (Mnn. 1943); Mel ady-Briggs
Cattle Corp. v. Drovers State Bank, 6 N W2d 454, 456-457
(Mnn. 1942). See also, Mnneapolis Auto Parts Co. v. City of
M nneapolis, 739 F.2d 408, 409 (8th GCr. 1984) (applying

M nnesota law); G ass v. IDS Financial Services, Inc., 798 F
Supp. at 1415.

The Plaintiff acknow edges that he has put into suit
the sane cause of action that was at issue in the Dakota
County District Court. He does not really dispute that that
court's decision was a final judgnent for the purposes of res
judicata. As he would have it, the nmjor reason why he is not
bound by the state court's decision is that he was neither a
party to the probate proceeding, nor in privity with any party
that did actively oppose Defendant's Snuskewi cz's claim

O course,

[i]t is a fundanental principle of Anerican
jurisprudence that a person cannot be bound by a
judgrment in litigation to which he was not a party.

Meza v. General Battery Corp., 908 F.2d 1262, 1266 (5th Gir.
1990) (citing Martin v. WIks, 490 U S. 755, 761 (1989) and
Hansberry v. Lee, 311 U. S. 32, 40 (1940)). This statenent,

t hough, is not an absolute; the courts have extended res
judicata to bar relitigation of clains by parties who are not
actually involved in the earlier action, so long as they were
in privity with parties so involved. E.g., Federal Dept.
Stores, Inc. v. Mite, 452 U S. 394, 398 (1981); Ellis v.

M nneapolis Comm on Cvil R ghts, 319 NwW2d 702, 704 (Mnn
1982). See, in general, discussionin In re Falk, 88 B.R
957, 965 (Bankr. D. Mnn. 1988). Privity between a party and
a successor non-party can be denonstrated by proof that the
successor non-party participated in and controlled the prior
litigation in its self-interest. Pirrotta v. I.S.D. No. 347,
396 N.w2d 20, 22 (Mnn. 1986); Brunsoman v. Seltz, 414 N W 2d
547, 550 (M nn. . App. 1987), rev. den. (Mnn. January 15,
1988). Sone courts have found privity on the basis of an



"identity of rights,” or an alignnent of interests between the
party and the nonparty so as to nmake the one the "virtua
representative" of the other. See discussion in In re Falk,
88 B.R at 965. However, under M nnesota |aw, the fact that
interests may coincide is not enough to establish privity.
Pirrotta v. I.S.D. No. 347, 396 NNW2d at 22. Beyond all, the
basic requirenment of privity is fairness. First Al abana Bank
v. Parsons Steel, Inc., 747 F.2d 1367, 1378 (11th Cir. 1984).
A preclusion doctrine should not be applied if it will work an
injustice on the party agai nst whom estoppel is urged, or if

it would lead to a result where the party has never had a ful
and fair opportunity to litigate its claim United States v.
Karlen, 645 F.2d 635, 639 (8th Gr. 1981).

The Plaintiff was not in privity with any of the
parti es who opposed Defendant Snuskewi cz in the Dakota County
District Court. During the termof his successive
appoi ntnments, the Plaintiff has been chargeable as a fiduciary
to advance the interests of all of the Debtor's creditors, and
not the interests of any single one. In re Bell & Beckwth,
60 B.R 422, 434 (Bankr. N.D. Chio 1955); In re Russo, 18 B.R
257, 270-271 (Bankr. E.D.N. Y. 192) (decided under Bankruptcy
Act of 1898). See also Citibank, N.A v. Andros, 666 F.2d
1192, 1194 (8th Cir. 1981). The trustee, and not interested
creditors, takes appropriate action to adm nister assets for
the benefit of all creditors. In re Capitol Chip Co., 19 B.R
262, 264 (Bankr. D. Haw. 1982). Defendant State of M nnesota
and A & H Cartage did not have such a status; they were
interested in recovering only their own clains from whatever
source they could, and had potentially-adverse clains to the
same asset, the insurance proceeds. Defendant Larson may not
have had a posture as overtly self-interested as the State and
A & H Cartage. To the extent that he actually argued that the
i nsurance proceeds should be adm ni stered through the
bankruptcy estate, he did so only to try to maxim ze the
chance that his personal liability on account of unpaid
payrol | taxes would be satisfied through the adm nistration of
the funds in bankruptcy. While he may have shared a comon
goal with the bankruptcy estate--the turnover of the funds for
ratabl e distribution pursuant to the Bankruptcy Code--he
| acked the | egal standing to speak on behalf of the estate,
and certainly could not advance the estate's clains with the
force and depth that a trustee could have nmustered. None of
the actual participants in the probate proceeding were in
privity with the Plaintiff.

In a crucial way that al so bears on Defendant's
Snmuskewi cz's main res judicata argunent, the Plaintiff hinself
| acked that standing and ability at the relevant tinmes. After
the Court discharged the Plaintiff as Trustee in Cctober
1992, he | acked | egal standing to advance the interests of the
Debtor's creditors. He was not revested with that standing
until his reappointnment on March 23, 1995--five weeks after
the naned parties to the probate proceedi ng had cl osed the
record and fully submtted their dispute, and | ess than three
weeks before the Dakota County District Court rendered its
deci sion. Defendant Snuskewi cz's insistence that the
Plaintiff had "nore than adequate tine to intervene" in the
probate proceeding is fatally undercut by the fact that the
Plaintiff sinply did not have standing until just before the
state court rendered its decision. This circunstance nandates
that application of "the inportant general [imt on rules of



precl usi on"; because the Plaintiff "did not have a full and
fair opportunity to litigate the claim. . . decided by the
[state] court,” Alen v. MCurry, 449 U S. at 101, he sinply
cannot be bound by it. Both legally and in ternms of his de
facto participation, the Plaintiff was a stranger to the
pr obat e proceedi ng.
A judgnment or decree anmpbng parties to a | awsuit
resol ves issues as anong them but it does not
conclude the rights of strangers to those proceedi ngs.

Martin v. WIks, 490 U S. 755, 763 (1989).

Thus, even assum ng that the Dakota County District
Court had the jurisdiction to render its determn nation that
t he i nsurance proceeds were not property of the estate, the
Plaintiff is not precluded fromseeking to relitigate that
i ssue.

C. Abstention

As a third theory, Defendant Smuskew cz noves for an
order by which, in deference to the Dakota County District
Court's prior decision, this Court would abstain from
entertaining the Plaintiff's conplaint, pursuant to 28 U S.C
Sectionl334(c)(1).

It is rather odd to see this statute invoked in the
present context; by its very wording and nature, it
contenpl ates abstention in deference to a future process of
litigation and decision in another forum rather than the
according of final, binding effect to the past decision of a
coordinate form In this light, abstention under
Sectionl334(c) probably does not even lie here. Regardless,
abstention can be invoked only when the alternative forum has
subj ect-matter jurisdiction over the subject dispute. That
jurisdiction is |acking here. Defendant Smuskew cz's notion
for abstention, then, is without nerit.

D. Waiver and Laches

Def endant Smuskewi cz's notion inplicates two nore of
her pl eaded defenses, though counsel has not argued them using
their specific nanes.

The first is that the Plaintiff sonehow waived his
claimto the proceeds of the Massachusetts Indemity policy by
not comng forward any earlier than he did in suing out this
adversary proceeding. Under Mnnesota |aw, waiver is an
i ntentional, objectively-manifested relinquishnent of a known
right. Ctzens Nat'l Bank of Madelia v. Mankato | npl enent,
Inc., 441 N.W2d 483, 487 (Mnn. 1989); Hauenstein &

Bernei ster, Inc. v. Met-Fab Indust., Inc., 320 N.W2d 886, 892
(Mnn. 1982); In re Johnson, 139 B.R 208, 217 (Bankr. D

M nn. 1992). This theory fails for two reasons. First,

Def endant Snmuskewi cz does not point to a single comunication
fromthe Plaintiff in which he objectively mani fests any
intention to give up all claimto the insurance proceeds.
Beyond that, the clear inmport of 11 U S.C. Section554(d) is
that the Plaintiff could not have relinquished the claimwth
| egal effect, at any point before the reopening of the
Debtor's case and his formal abandonnent of the proceeds under
SectionB54(a) or 554(b). Stanley v. Sherwin-WIlianms Co.

156 B.R 25, 26-27 (WD. Va. 1993); Krank v. Uica Mit. Ins.
Co., 109 B.R 668, 669 (E.D. Pa. 1990), aff'd, 908 F.2d 962
(3d Gir. 1990); In re Rothwell, 159 B.R 374, 377 (Bankr. D
Mass. 1993).



Def endant Smuskewi cz's ot her equitabl e defense--1aches--
fails as well. Under Mnnesota |aw, the doctrine of
| aches bars a party fromasserting clains in equity where it
has deferred that assertion for such a I engthy period of tine
that, in the interests of repose, it nust be deened to have
abandoned or relinquished the clains. Corah v. Corah, 75
N. W 2d 465, 469 (Mnn. 1956). Again, Section554(d) operated
to preserve the status of the estate's clains to the insurance
proceeds, and overrides any nore general argunment that the
Plaintiff is equitably barred fromasserting them

E. Substantive Right to the Funds

As noted earlier, as part of her notion Defendant
Snmuskewi cz al so requested a grant of substantive relief from
this Court, de novo; she seeks a new judgment determ ning that
the policy that generated the funds on hand was not an asset
of the Debtor and, hence, did not pass into the bankruptcy
estate. Her premise is that the policy |lapsed as a result of
t he Debtor's nonpaynent of prem uns, several weeks before the
Debtor filed its Chapter 11 petition; then, sone 10 nonths
| ater, Thomas A. Snuskewi cz filed an application for
reinstatement of the policy, and went on to nake prem um
paynments until he died, out of funds that were his or
Def endant Snmuskewi cz's property. She apparently seeks a
j udgment here that would duplicate the Dakota County District
Court's decision, in its predicate findings and concl usions.

This, essentially, is a request for affirmative
relief under Rule 56--an adjudication on the nerits, "as a
matter of |aw' and prem sed on undi sputed facts. As the
novant for such relief, Defendant Snuskewi cz bore the initial
burden of production--to bring forward probative evidence to
establish all the fact elenments of her claim and to "point
out" that no extant evidence supported a contrary version of
the facts. As to this burden, the wording of Rule 56 itself
required her to bring forward the equival ent of adm ssible
evi dence--sworn di scovery responses and affidavits under oath.
In re Brandl, 179 B.R at 627. See, in general 10A C. Wight,
A. Mller, and M Kane, Federal Practice and Procedure at 48-60 (2d
ed. 1983).

Def endant Snmuskewi cz has failed to carry this
burden. Her counsel did not produce an affidavit from her or
any other witness with capacity to attest to the rel evant
facts on the basis of personal observation or experience. The
sol e evidence proffered for the sequence of events around the
policy's alleged | apse and reinstatenent is three pages of
copi ed docunents attached to counsel's menorandum w t hout
verification or affidavit. One of these pages appears to be
a phot ocopy of a photocopy of a facsimle transm ssion, the
legibility of which is sonewhat | acking.

VWere a novant for sunmary judgnent seeks
affirmative relief, Rule 56 requires a record that has certain
m ni mum i ndicia of probity and credibility. |In particular,
docunentary exhibits nmust either be the product of discovery
responses fromthe novant's opponent, vested as such with a
presunpti on of conpl eteness and authenticity. As an
alternative, they may be farned into evidence via an affidavit
contai ning the sane recitations as foundational testinony at
trial would have. 10A C. Wight, A Mller, and M Kane, Federa
Practice and Procedure at 58-60 (2d ed. 1983). Lacking such an
evidentiary record, the Court treating a notion for
affirmative relief on summary judgment cannot nake defensible



findings. Defendant Snuskewi cz has failed to make just that
sort of record.
CONCLUSI ON

In short, the Dakota County District Court's
determ nation of the rights to the proceeds of the
Massachusetts I ndemity policy has no force and effect, as
against the Plaintiff's claimto it for the benefit of the
bankruptcy estate; the court that rendered it |acked
jurisdiction over the asset and its decision is not entitled
to deference under res judicata. He is entitled to nmaintain
that claimthrough this adversary proceeding, as if the issue
had never been litigated anong the parties to the probate
proceedi ng. Defendant Smuskew cz has not established her
right to summary judgnment on the issue, so this matter wll
proceed to trial or some other disposition

ORDER

IT 1S THEREFORE ORDERED t hat Defendant Snuskew cz's
nmoti ons for judgment on the pleadings, for dismssal for want
of jurisdiction, and/or for sunmary judgnent are denied in al
respects.

BY THE COURT:

GRECORY F. KI SHEL
U S. BANKRUPTCY JUDGE

(FN1) He does not explicitly state that his argunments are
inthe alternative, but there is no other way to interpret
themin a | ogical fashion.

(FN2) FED. R BANKR P. 7012(b) provides that "Rule
12(b) - (h) FED. R CV. P. applies in adversary
proceedings.” In turn, FED. R CIV. P. 12(b) allows the

defenses of "lack of jurisdiction over the subject matter”
and "failure to state a cl ai mupon which reief

may be granted" to be raised either in a responsive pleading
or via notion. Finally, FED. R CV. P. 12(c) provides that

[a]fter the pleadings are closed but wthin such
time as not to delay the trial, any party may nove for
j udgnment on the pl eadi ngs.

(FNB3) This rule makes FED. R CIV. P. 56 applicable to
adversary proceedi ngs in bankruptcy. In pertinent part,
FED. R CV. P. 56(c) provides that, upon a notion for
sumary j udgmnent,

[t]he judgnent sought shall be rendered forthwith if
t he pl eadi ngs, depositions, answers to interrogatories,
and admi ssions on file, together with the affidavits
[submited in support of the notion], if any, show that
there is no genuine issue as to any material fact

and that the noving party is entitled to a judgment as



matter of |aw
(FN4) The relevant text of this rule is:

If, on a notion for judgnent on the pleadings,
matters outside the pleadings are presented
to and not excluded by the court, the notion
shall be treated as one for sunmary judgnent and
di sposed of as provided in [FED. R CdV. P.] 56,
and all parties shall be given reasonabl e opportunity
to present all material nade pertinent to such a
notion .

(FN5) In signing the Debtor's petition and schedul es, he
identified hinmself as its president.

(FN6) The Plaintiff identifies the insurer as such in his
conplaint. Qher docunents in the record identify
"Prinerica" as the entity that issued the policy. The

di screpancy is not material. For brevity, the policy wll
be ternmed "the Massachusetts Indemity policy. "

(FN7) The Plaintiff alleges in his conplaint that the

insurer did this in the context of an interpleader action. This may
not be accurate; it appears that the litigation

relevant to this matter actually took place in the

proceedi ngs for the probate of Thomas A. Snmuskewi cz's

estate.

(FNB) In pertinent part, this statute provides:

The district court in which a case under
[the Bankruptcy Code] is commenced or is
pendi ng shall have exclusive jurisdiction
of all of the property, wherever |ocated,
of the debtor as of the commencenent of
such case, and of the property of the
[ bankruptcy estate].

Once that jurisdiction is created, judicial authority over
the estate passes to the bankruptcy judges for the district,
28 U.S.C. Section 157(a) and Loc. R BANKR P. (D
M NN. ), and to the "bankruptcy court,” as a "unit
of the district court,” 28 U S.C. Section 151

(FN9) This statute establishes, as one of the duties of
the Chapter 7 trustee, the obligation to "collect and reduce
to noney the property of the estate for which such trustee
serves . "

(FN1O) The text of this statute is:

Unl ess the court orders otherw se, any
property schedul ed under [11 U S. C
Secti on] 521 (1)..... not ot herw se adm ni stered at
the tine of the closing of a case is
abandoned to the debtor and adm nistered for
the purposes of [1 1 U S.C Section] 350



(FN11) This statute provides, in pertinent part:

Unl ess the court orders otherw se, property
of the estate that is not abandoned under
[11 U.S.C. Sections 554(a)-(c)] and that is
not adm nistered in the case renmains property
of the estate.

(FN12) This latter statute provides:

A case may be reopened in the court in which
such case was closed to adm nister assets, to
accord relief to the debtor, or for other

cause.

(FN13) For sone reason, Defendant Smuskiew cz's counsel has never used the
words "res judicata' or "claimpreclusion” in connection with his argunent.
However, it is clear that this concept is what he is driving at--that his
client

"shoul d not be tw ce vexed for the sanme cause,” Shinp v. Sederstrom 233
N.W2d 292, 294 (M nn. 1975), because the Dakota County District Court
settled all conpeting clainms to the insurance proceeds and the Plaintiff is
now precluded fromclaimng themas property of the estate. Because the
sanme cause of action and the sanme set of facts are at issue, as between

t he probate proceeding and this one, "nerger and bar" or "claimpreclusion”
is the proper preclusion doctrine to apply. Hauser v. Mealey, 263 N. W2d 803,
806-807 (Mnn. 1978); In re Brandl, 179 B.R at 627.

(FN14) This law provides in pertinent part as foll ows:

. .[Jludicial proceedings [of any court
of any State]...shall have the sanme ful
faith in credit in every court within the
United States as they have by | aw or usage
in the courts of such State...from which

t hey are taken.

(FN15) In Falk, Judge Kressel noted that the evolution of
resjudi cata doctrine in the federal courts and the M nnesota
state appellate courts has nade its principles essentially

i ndi stinguishable. 88 B.R at 961 and at 961, n. 4.

(FN16) There is no evidence of record that he made this
argunent, such as a transcript or a copy of a submtted
noti on paper or affidavit, but counsel have suggested as
much.

(FN17) In pertinent part, this statute provides:

Nothing in [the provisions of 28 U S.C. Section
1334] prevents a district court in the interest
of justice, or in the interest of comty wth
State courts or respect for State law, from
abstai ning fromhearing a particul ar proceedi ng
ari sing under [the Bankruptcy Code] or arising
inor related to a case under [the Bankruptcy Code].



Though the statute nakes reference to the District Court, a
bankruptcy judge is fully enmpowered to render a final order
on a notion for abstention under this provision. 1Inre

Ful da I nd. Co-op, 130 B.R 967, 972-973 n. 5 (Bankr. D
M nn. 1991).



