UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In Re:

Frank M1 1| er BKY 3-91-4865

Ri chard Cawl ey and Di ana Caw ey BKY 3-89-2334

St even Reese and Lavonne Reese BKY 3-89-2243 ORDER
Davi d Monge BKY 3-89-2242

Arlyn Burkhart and Pattie Burkart BKY 3-90-3811

Robert Knutson and Rita Knutson BKY 3-90-591

Debt or s.

This matter cones before the Court on the notion of the
Chapter 7 Trustee for a conditional closing of the bankruptcy file
and the notion of the Debtors for |eave to amend their bankruptcy
schedul es. The above-captioned cases all involve identical issues;
therefore, the Court will resolve the matters in one opinion
James J. Dailey appeared for the Debtors. Mark Hal verson appeared
as and for the Chapter 7 Trustee. Based upon the argunents of
counsel, the files and records, the Court makes its findings of
fact and concl usions of |aw pursuant to the Federal and Local Rules
of Bankruptcy Procedure.

l.
FACTS

Al five of the Debtors are in the sane procedural position.
Each fil ed bankruptcy under 11 U. S.C. Chapter 7 between June 20,
1989, and August 22, 1990. Each attenpted to exenpt 401k pension
funds in their original schedul es under either state or federa
exenptions. |In each case, the Trustee brought a notion for summary
j udgnment objecting to the exenptions. Debtors interposed either an
answer or a response alleging that the exenption was all owable
under either 522(d)(10)(E) or M NN STAT. Section 550.37, Subd.24.
The Court granted the Trustee's notions for sunmary judgnent,
hol di ng that the 401k pension and profit sharing plans were
property of the estate and not exenpt.(Ftnl) Each Debtor failed to
appeal fromthe denial

On Septenber 2, 1992, the Trustee noved for conditiona
cl osing of the bankruptcy cases, subject to reopeni ng when the 401k
funds woul d ot herwi se becone available to the Debtors. Debtors
responded by noving to vacate the Court's previous orders and to
exclude the 401k pensions fromthe estate entirely based on 11
U S.C. Section 541(c)(2), citing Patterson v. Shumate, U S. |
112 S. . 2242 (1992). Patterson holds that a debtor's interest in
a self-settled trust contai ning an ERI SA anti-alienation provision
i s excluded fromthe bankruptcy estate under Section 541(c)(2) of
t he Bankruptcy Code, even though the trust does not otherw se
qualify as a spendthrift trust under state |aw.

The Trustee argues that: the Bankruptcy Court's orders and



judgrments were final orders and judgnents becom ng the | aw of the
cases; collateral estoppel and/or res judicata preclude raising the
excl usion issue by the Debtors; and, Patterson cannot be applied
retroactively to now exclude the ERI SA plans fromthe estates. (Ftn2)

DI SCUSSI ON
A. Cenerally

The Trustee argues that, because the earlier orders were
final, the Debtors are precluded frominvoking Patterson to excl ude
t he pension funds from property of the bankruptcy estates by
collateral estoppel or res judicata. These principles enbody the
fundanmental precept that once a right, question, or fact has been
put in issue and decided by a court, the same parties or their
privies cannot relitigate the sanme right, question, or fact in a
subsequent |awsuit. The doctrines serve both the judiciary and the
public. They serve the judiciary by conserving its resources, and
by fostering reliance on judicial decision. They serve the public
by sparing litigants the cost and vexation of nultiple |awsuits and
by providing certainty, an end to litigation, and a bi ndi ng answer.
Allen v. MCurry, 449 U.S. 90, 94 (1980); Mntana v. United States,
440 U.S. 147, 153 (1979); and Brown v. Felsen, 442 U S. 127, 131
(1979).

Col | ateral estoppel precludes relitigation of issues that were
litigated by the parties in earlier proceedings. "Under the
doctrine of collateral estoppel, the second action is upon a
di fferent cause of action and the judgnent in the prior suit
precludes relitigation of issues actually litigated and necessary

to the outcone of the first action.” Lane v. Peterson, 899 F.2d
737, 741 (8th Gr. 1990) (citations omtted). Essentially, it
prevents the sane issue frombeing litigated twice. Id. See

al so: Boshoff, Bankruptcy in the Seventh Crcuit: 1991, 25
Ind. L. Rev. 981 (1991).

Res judicata precludes litigation of clains that were invol ved
in earlier proceedings between the same parties. "Under the
doctrine of res judicata, a judgnment on the merits in a prior suit
bars a second suit involving the same parties or their privies
based on the sane cause of action." Lane at 741. Thus, res
judicata precludes the relitigation of a claim or closely related
clains, on grounds that were raised or could have been raised or
asserted in a prior action. 1d.

B. Collateral Estoppe

Traditionally, courts have recogni zed that for collatera
estoppel to apply against a party, four prerequisites nust be net:
(1) the issue sought to be precluded nmust be the sanme as that
involved in the prior action; (2) the issue nust have been
determined by a valid and final judgnent; (Ftn3) the issue nust have
been actually litigated in the prior action; and, (4) the
determ nati on nust have been essential to the prior judgnent. 1d.
See also Arkla Exploration Co. v. Texas Ol & Gas Corp., 734 F.2d
347, 356 (8th Gr.), cert. denied, 105 S.Ct. 905 (1984). An
addi ti onal el enent has been added by the Eighth G rcuit, in that,
the party agai nst whomthe earlier decision is being asserted nust
have had a "full and fair" opportunity to litigate the issue in the
prior adjudication. Inre Mera, 926 F.2d 741, 743 (8th Cir.



assert

1991).

The issue raised by the Debtors' notions is whether their
interests at filing in the pension/profit sharing plans are
property of their estates under Section 541. This sanme issue was
before the Court upon trustee's earlier objections to exenptions.
The facts have not changed, and the | egal argument presented here
is different only in form In the first exenption proceeding, the
Debtors attenpted to exenpt the pension plans fromthe estates, and
in this second proceeding, they argue that the plans never becane
property of the estates. 1In both proceedings, a necessary issue is
whet her these particul ar 401k pension plans are to be under the
control of the trustee and are part of the estate under
Section 541. In the exenption litigation, the Debtors assuned and
accepted the plans to be Section 541 estate property, subject to
their exenption rights. 1In this proceeding, they claimthat the
pl ans are not Section 541 estate property. The issue has not
changed. The Debtors have sinply changed their positions on the
i ssue. Accordingly, the Court finds that the identification of
i ssues requirenment for the application of collateral estoppel has
been net.

Second, for collateral estoppel to apply there nmust have been
a final order or judgnment on the nerits on the issue to be
precluded. (Ftn3) "A court's order or judgnent can never have any
precl usive effect on future litigation unless that order or
judgnment constitutes a final decision on the nerits.” 1Inre
Justice Oaks, 898 F.2d 1544 (11th G r. 1990).(Ftn4) The Debtors

that there have been no final judgments rendered in their cases
upon the merits, since jurisdiction over the 401k pension funds was
just one question to be answered when conpared to the bankruptcy
cases as a whole, which continued. The Eighth G rcuit has recently
hel d that a bankruptcy court order sustaining or overruling an
objection to exenption is final for purposes of 28 U S.C. Section
158(d). (Ftn5) Huebner v. Farmers State Bank (In re Huebner), (8th

2/26/1993). Oher courts that have consi dered the question have
al so found exenption orders to be final orders. See: Inre
Barker, 768 F.2d 191, 193-194 (7th G r. 1985); Suny v. Schl ossberg,
777 F.2d 921, 923 (4th Cr. 1985). The Court concludes that the
Orders determ ning exenption status of the 401k pension plans in
t hese cases were final orders which were subject to appeal
Accordingly, the Court finds that the finality requirenment for
application of collateral estoppel has been net.

The third requirement for collateral estoppel is that the
i ssue nmust have been actually decided in the prior adjudication
Usual ly "an express finding in a valid final judgnent is good
enough” to nmeet this requirement. Gip-Pak v. Illinois Tool Wbrks,
694 F.2d 466, 469 (7th Cr. 1982). The Court's orders denying the
exenptions, expressly stated that the funds in question "shal
remai n property of the debtor's bankruptcy estate[s]." That the
pensi on funds were to be included in the estate under Section 541
was thus actually decided in the prior adjudication. Therefore,
t hey cannot now be excluded under another theory. Accordingly, the
requi renent of factual litigation has been net.

However, to have preclusive effect, this finding nust be
necessary to the judgment and the parties nmust have had fair
opportunity to litigate the issue. The rationale behind these



court

requirenents is fairness to the party against whom preclusion is to
be asserted, so the party is not precluded by surprise judicial
findi ngs which may deci de extraneous matters. The issue actually
decided in the prior adjudication nmust have been necessary or
essential to the judgnent in the prior adjudication. This is based
"both on di m ni shed confidence due to the |lack of essentiality and
on the unavailability of appellate review " Avondal e Shipyards v.

I nsured Lloyd's, 786 F.2d 1265, 1271 (5th Gr. 1986).

The rulings that the 401k pension funds were properties of the
estates under Section 541 were necessary and essential foundations
for the Court to rule on exenptibility under Section 522.(Ftn6) A

order determning the status of property under Section 522, to be
sound, must first have determ ned that the property was part of the
estate under Section 541. "Necessary inferences from judgnents,

pl eadi ngs, and evidence will be given preclusive effect.” Davis &
Cox v. Summa Corp., 751 F.2d 1507 (9th Cir. 1985). There is a
necessary inference froma ruling on a clainmed exenption that the
property under scrutiny has been determined to be property of the
estate under Section 541. Further, a necessary inference froma
ruling that property is part of the estate under Section 541, is
that the exclusion under Section 541(c)(2) is not applicable.
Accordingly, the Court finds that the essentiality requisite has
been net.

Finally, the Debtors had a full and fair opportunity to
litigate the Section 541 exclusion issue at the first proceeding.
It is true that at the tinme the Court heard argument on the
trustee's objections to exenptions, the clear law in the Eighth
Circuit was that the 401k plans were property of a debtor's estate.
See In re G aham 726 F.2d 1268 (8th Cir. 1989); In re Swanson
873 F.2d 1121, 1123 (8th Cr. 1989). However, this does not nean
that the Debtors were denied an opportunity to litigate the issue.
Further, it is evident fromthe Patterson decision that there was
a substantial incentive for the Debtors to litigate and appeal this
i ssue and urge reversal. Accordingly, the Court finds that the
opportunity to litigate requisite has been net.

Al of the requisites have been net for the application of
collateral estoppel to preclude the Debtors fromraising the issue
of exclusion of the pension plans fromtheir estates pursuant to
Section 541(c)(2).

C. Res judicata

The law in the Eighth Crcuit, regarding res judicata
generally, is that: "Res judicata bars relitigation of a claimif:
(1) the prior judgnent was rendered by a court of conpetent
jurisdiction; (2) the prior judgnment was a final judgnment on the
merits; and (3) the sanme cause of action and the same parties or
their privies were involved in both cases". Lane v. Peterson, 899
F2d. 737 (8th Cr. 1990) at 742, citing Murphy v. Jones, 877 F.2d
682, 684 (8th Gr. 1989). The later claimis barred by res
judicata if it arises out of the sanme nucl eus of operative facts as
the prior claim(Ftn7) The Lane Court stated:

The operative question in each case is whether the clains
arise out of the sanme nucleus of facts. As stated in
Rest at enent (Second) of Judgnents,



[t]he present trend is to see claimin factua
ternms and to nake it cotermnous with the
transacti on regardl ess of the nunber of
substantive theories, or variant fornms of
relief flowing fromthose theories, that may
be available to the plaintiff; regardl ess of

t he nunber of primary rights that may have
been invaded; and regardl ess of the variations
in the evidence needed to support the theories
or rights. The transaction is the basis of
the litigative unit or entity which nmay not be
split. Restatement (Second) of Judgnments 24,
comment a at 197 (1980) [footnote omtted].

Lane, at p 743.

Here, the first two requirenments have been nmet. Jurisdiction
is not disputed; and the prior orders and judgnments were final
The third requirement is also nmet. The actions involve the sane
nucl eus of operative facts. Both the prior and present proceedings
i nvol ve clains of entitlenent to the pension plans. The origina
actions involved objections by the Trustee to the Debtors' attenpts
to exenpt the property fromthe estates. |In those matters, the
property was concl usively presuned to be estate property, subject
to exenption under Section 522. Under the Debtors' present theory,
they contend that their interests in the plans were never property
of their estates because they are excluded under Section 541(c)(2).
The claimis entitlement. Both the Section 522 and Section 541
i nvol ve deterninations of entitlenment to the vested pensions at
filing as between the Debtors and their estates. Essentially,
Section 522 and Section 541 can be viewed as the basis for variant
forns of relief asserted by the Debtors and the Trustee as to their
conpeting clains of entitlenment to the pension plan funds.

The Debtors' reliance, in the second proceeding, on different
substantive | aw and new | egal theories, does not preclude the
operation of res judicata. Contrary, the doctrine prevents a party
fromsuing on a claimthat is in essence the same as a previously
litigated claim but is dressed up to |look differently. Lane at
744,

Here, both the exenption and exclusion actions arise out of
t he sane nucl eus of operative facts because they involve a
determ nation of entitlement to the vested pensions at filing as
between the Debtors and their estates. The basis for the actions
originated at filing. The notivation of both actions is singular
to establish entitlement to the same property. Accordingly, all of
the requisites of res judicata exist to preclude the Debtors from
relitigating the claimof entitlenent to the pension funds pursuant
to the newy raised theory of exclusion under Section 541(c)(2).

D. Retroactivity of Patterson v. Shumate

VWhat the Debtors are essentially trying to achieve is
retroactive application of the Patterson decision to their benefit.
The United States Supreme Court has held that:

[Once suit is barred by res judicata or by statutes of
l[imtation or repose, a new rule cannot reopen the door
already closed...in civil cases unlike crimnal there is



nore potential for litigants to freeload on those w t hout
whose | abor the new rul e would never have cone into

bei ng... Wil e those whose clai nrs have been adj udi cat ed
may seek equality, a second chance for themcould only be
purchased at the expense of another principle. 'Public
policy dictates that there be an end to litigation; that
t hose who have contested an issue shall be bound by the
result of that contest, and that matters once tried shal
be consi dered forever settled as between parties.'
(citations omitted) Finality nmust thus delimt equality
in a tenporal sense, and we nust accept as a fact that
the argunent for uniformty |oses force over tine.

James B. BeamDistilling Co. v. Georgia, 111 S. Q. 2439, 2446-2447
(1991).

As previously discussed, the Court has found that the
principles of res judicata and col | ateral estoppel apply to
Debtors' attenpt to now exclude their vested interests at filing in
ERI SA pl ans as property of their estates. The previous orders were
final and held that the Debtors' ERI SA plans were, in fact,
property of the estates not subject to exenption. Debtors failed
to pursue these decisions on appeal. They cannot now relitigate,
based on a change of their positions.

Finality of judgments is an inportant principle which should
be left undisturbed. Oherw se, judgnments will be undermned with
every change in rel evant substantive law that is subsequently made.
There woul d be no cl osure.

Accordingly, collateral estoppel and res judicata bar
reopeni ng the door regarding the status of Debtors' ERI SA plans as
they relate to their bankruptcy estates and the retroactive
application of Patterson.

M.
DI SPOSI T1 ON
THEREFORE, | T IS HEREBY ORDERED:

1. The Trustee's notion to conditionally close the above-
capti oned bankruptcy cases is granted.

2. The Debtors' notions: for vacation of this Court's
previous orders; and, for the exclusion fromproperty of the
estates, the vested interests at filing in their ER SA pl ans under
11 U.S.C. Section 541(c)(2), is denied. The ERI SA pension plan
interests remain property of the estates, under the [ aw of the
cases, to be adm nistered by the Trustee at a |ater date.

Dated: April 16, 1993.

BY THE COURT:

DENNI S D. O BRI EN
U. S. Bankruptcy Judge



(Ftnl)See: Orders dated between January 17, 1991 and Decenber 13,

1991.
END FN
(Ftn2) The law in the Eighth Crcuit at the tinme of the denial of the
exenptions was that the anti-alienation requirenments of the Enpl oyee
Retirement Security Act of 1974 as anended (ERI SA) did not constitute
"appl i cabl e nonbankruptcy |Iaw' within the contenpl ati on of
541(c)(2).
In Re: Graham 726 F.2d 1268 (8th Gr. 1989), In Re Swanson, 873 F.2d
1121 (8th Cir. 1989).
END FN
(Ftn3) There is an inplicit assunption here that there nust be a
final
"prior adjudication” which decided the issue. It is true that "a
proceedi ng i n bankruptcy, fromthe time of its conmencenent -
until the final settlenment of the estate, is but one suit”. Collier-

Vol 1:2.12(a). However, proceedings within a single bankruptcy case
whi ch adj udi cate issues of |aw and fact can, for purposes of res
judicata and col |l ateral estoppel, preclude relitigation of those sane

i ssues at |ater stages of the bankruptcy suit. See Morrowv. Dillard
580F. 2d 1284 (5th

Gr. 1978).
END FN

(Ftn4) However, principles of finality play an inportant role in the
judicial process. The preclusive effects of a final judgnent on the
merits will not be ignored, even if final judgment may have been

wr ong

or rested on a legal principle subsequently overrul ed on anot her
case.

Tosco Corp. v. Hodel, 611 F. Supp. 1130, 1158 (D.C Col 0. 1985); see
al so

In re Justice Oaks, 898F.2d 1544, 1552 (11th Cr. 1990) ("assum ng
al |
other requirenments satisfied, an erroneous forner judgnent from which

no appeal was taken may still have preclusive effect").
END FN

(Ftn5)28 U.S.C. 158(d) provides: The Courts of appeal shall have
jurisdiction of appeals fromall final decisions, judgnents, orders,

and decrees entered under subsections (a) and (b) of this section
END FN

(Ftn6) For exanpl e, see: Ross-Berger Conpanies v. Equitable Life Assur.
Soc., 872F.2d 1331 (7th Gr. 1989). |In that case, a previous
j udgrent
had been entered against a landlord for breach of a |ease. 1In a sub-
sequent proceeding, the landlord attenpted to challenge the validity
of the I ease in question, and the court held he was collaterally
estopped fromraising the issue. This was because a judgnment ruling
on a breach, in order to be satisfactory, nust necessarily have
found a valid | ease to begin with.
END FN

(Ftn7) What is considered is whether the transaction or series of
connect ed

transactions are related in tinme, space, origin, or notivation
whet her



they forma convenient trial unit; and whether their treatnent as a
unit confornms to the parties' expectation. "Put another way, whether
two clains are the sane...depends on whether the clains arise out of
t he sane nucl eus of operative fact or are based upon the same factua
preclusion turns on the right to join the claim not on whether the
claimwas actually advanced. d ai ns need not have been actually
litigated to be precluded in a subsequent action, they need only to
have been available to the plaintiff in the original action. For
practical purposes, res judicata requires joinder of clains by barring
their assertion in later actions. 1d. at 686.
END FN



