UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In Re: CHAPTER 11
LUVBER EXCHANGE LI M TED PARTNERSHI P, Bky. 3-90-5226

a Mnnesota |imted partnership,
ORDER

Debt or .

At St. Paul, M nnesota.

This matter cane on for evidentiary hearing January 22, 1991
on notion by Miutual Life Insurance Conpany of New York (MONY)
alternatively for dismssal of the case or relief fromstay.

Foll owi ng the presentation of evidence, supplenental briefs were
filed, and the issues were orally argued at continued hearing on
February 22, 1991. Appearances are as noted in the record. The
Court, having before it all relevant evidence, having considered
the briefs and oral argunents of the parties, and being fully
advised in the matter, now nmakes this ORDER pursuant to the Federal
and Local Rules of Bankruptcy Procedure.

l.
FACTS

Lunber Exchange Building Limted Partnership (Lunmber Exchange
or the Debtor) was forned in 1984 to acquire, conplete renovation
of, and to own as an investnent, the Lunber Exchange Buil di ng
| ocated in M nneapolis, Mnnesota. The Debtor has no enpl oyees.
Its two general partners are individuals, Gary O Benson and Robert
M Mecay, who together hold 66-2/3%interest in the Lunber
Exchange. The Debtor's sole-linted partner, holding the remaining
33-1/3% is another Iimted partnership, known as Lumber Exchange
Investors Limted Partnership (Investors). Benson and Mecay are
t he general partners of, and together hold 1% of the interest in,
that entity. The limted partners of Investors are 56 individuals
who hold 99% of the total partnership interest.

MONY is the Debtor's major creditor, and was owed
$20,877,504.64 at filing of the case. The debt is the result of a
nonr ecourse refinancing | oan and is secured through a real estate
nort gage and security agreenment on the Lunber Exchange Buil di ng,
and by an assignment of |eases and rents. The Debtor values the
property at $7,000,000. |If the valuation is correct, MONY is
undersecured in the amount of $13,877,504.64.(FN1) Qther clainms are:

Hennepin County, real estate taxes.......... $415, 458. 99
M dway National Bank, secured............... $125, 048. 00
M nneapol is Water Wbrks, secured............. $ 37,952.00



Unsecured trade creditors................... $207, 300. 00
Unsecured insider (Twin Town Realty)(FN2)....... $245, 700. 00

(FN1) In its schedules filed with the petition, the Debtor val ued
the building at $13,000,000. However, at the hearing on MONY's
nmoti on, the Lunber Exchange offered val uati on evidence fixing the
val ue at $7,000,000. The Debtor's proposed plan, filed on February
22, 1991, is premised on the | ower val ue.

(FN2) The real estate taxes and Water Works |liens are ahead of
MONY' s nortgage and would further reduce the value of its lien by

t hose amounts. M dway National Bank is secured by proceeds from
certain successful tax litigation. Twin Town Realty, an affiliate
of the Debtor owned by Benson and Mecay, is the | easing agent of
the Debtor. A wholly owned subsidiary of that entity, Lunber
Exchange Managenent Conpany, operates the Lunber Exchange Buil di ng.

The MONY | oan was closed in Septenber 1987 and first went into
default in February 1989. The parties entered into a forbearance
agreenment in June 1989, which provided the Debtor a period of ten
months to cure the defaults. At the end of the period, the Debtor
was unable to resune full performance and, in June 1990, MONY
commenced nortgage forecl osure proceedings. The Debtor filed its
voluntary petition for relief under Chapter 11 of the United States
Bankruptcy Code, 11 U S.C. Section 101 et seq., on Novenber 7,

1990, one day prior to a scheduled hearing in a state district
court concerning the appointnment of a receiver in foreclosure.

MONY filed its notion for dismssal or relief fromstay on
Decenmber 6, 1990. The notion for dismssal is based on all eged
bad-faith filing of the case, while the notion for relief fromstay
is based on alleged legal inability of the Debtor to obtain
confirmation of a plan over MONY's objection. |In response, the
Debtor offered a nodel plan at the evidentiary hearing and filed a
proposed plan on the day the issues were orally argued. The
proposed plan generally treats the various clains in this manner

Uncl assified. Hennepin County.

d ass A M dway National Bank, uninpaired in the
amount of $125, 048.

d ass B. M nneapolis Waterworks, inpaired with
fully secured 36 nmonth termnote in the
anount of $37, 952.

G ass C1. MONY, inpaired, with secured 10-year term
note in t he amount of $7, 000, 000.

G ass G 2. MONY, inpaired unsecured claimin the
amount of $13, 877,504. 64, to be
satisfied: in part, through a pro rata

paynment, on the effective date of the

pl an, froma $200,000 distribution fund to be shared
with dass D, and, in part through the right

to recei ve certain specified paynents

upon a |l ater sale of the property or

distribution to partners.



C ass D. Al other all owed unsecured clainms. to be

satisfied through a pro rata paynent, on

the effective date of the plan, fromthe

$200, 000 distribution fund to be shar ed
with Cass C2.

d ass E. Al pre-petition partnership interests in
t he Debt or, i ncluding those held by reason
of the ownership of an interest in
Investors. Holders to be given the right
to invest new capital. Holders who do not

invest would | ose their interests. Those
who do i nvest would have their interests
adj ust ed based on the ratio of their
contribution to the total new
i nvest ment .

The Debtor offered testinony at the initial hearing that
$800, 000 in new capital would be required to fund the plan and
ongoi ng operations. O that anount, $200,000 would be placed in
the distribution fund, and $600, 000 woul d be used for certain
bui | di ng changes, inprovenents, and for other tenant targeted
i ncentives designed to enhance marketability of |eases.

.
| SSUES

1. Should the case be disnmissed as a bad-faith filing?

2. Is MONY entitled to relief fromstay under 11 U S.C
Section 362(d)(2) to continue foreclosure of its interest in the
Lunber Exchange property, on the grounds that the Debtor has no
equity in the property and that the property is not necessary to an
ef fective reorganization?

3. If MONY is entitled to relief fromstay under 11 U S.C
Section 362(d)(2), should the case be disnm ssed under 11 U S.C
Section 1112(b)(2) for inability to effectuate a plan?

M.
DI SCUSSI ON
Shoul d The Case Be Dism ssed As A Bad-Faith Filing?

MONY argues that the case should be di sm ssed as havi ng been
filed in bad faith. According to MONY, the follow ng factors are
to be considered in determ ning whether a debtor has filed a

Chapter 11 case in bad faith:

(a) Wether the case involves a single asset;

(b) \Whether there is a small nunber of unsecured

credi tors whose clainms are small in relation to the
clainms of secured creditors;

(c) \Wether the debtor has a small nunber of enpl oyees;
(d) \Wether the debtor's financial problens involve
essentially a di spute between the debtor and the
secured creditors which can be resol ved via state



court actions; and
(e) Wether the filing was nade on the eve of a state
court forecl osure proceeding.

MONY cites In re Marion Street Partnership, 108 B.R 218, 222
(Bankr. D. Mnn. 1989), citing: Phoenix Picadilly v. Life Ins. Co.
(I'n re Phoenix Picadilly, 849 F.2d 1393, 1394-95 (11th Cr. 1988),
for this proposition. In light of the facts of this case, MONY
argues, all of the factors indicate bad faith.

A fair reading of Marion Street Partnership is that the
Bankruptcy Court sinply observed that the 11th Crcuit had provi ded
a"...partial laundry list of factors to be considered," but that
the real focus should be to "look to the totality of the
circunstances and scrutinize the evidence to determ ne...whether
the debtor entered the bankruptcy process with any real intention
to reorgani ze rather than stall.” See: Marion Street Partnership,
108 B. R 218, 222-223. Interestingly, the facts of that case were
not favorable to the debtor in light of the Iisted factors, yet the
Court declined to dismss for bad-faith filing.(FN3) Certainly, no
hol ding in the case provides any apparent basis for dismssing this
case on grounds of bad-faith filing.

MONY argues that dism ssal for bad faith is appropriate where
the sole purpose of the filing is to prevent the exercise by a
creditor of its contractual renedies; the case essentially involves
a two-party di spute between the debtor and the creditor; and, where
rehabilitation is unlikely w thout the cooperation of the creditor
citing: Inre MII Place Linmted Partnership, 94 B.R 139 (Bankr
D. Mnn. 1988). Dismssal for bad-faith filing on the authority of

(FFN3) The debtor in the case was a singl e-asset partnership,
owni ng an apartnment conplex w th schedul ed nortgages against it in
t he anmpbunt of $5,000,000. The property had a value of no nore than
$4, 000, 000. Schedul ed unsecured debt totalled |l ess than $20, 000.
The partnership was syndi cated for the purpose of throw ng off tax
| osses, without the intention to operate the project with a
positive cash flow. The debtor had approximately 16 enpl oyees as
caretakers, managers and simlar types, sonme of whomreceived rent
credits in lieu of salary.

M1l Place, would result in an overly broad and sweepi ng
application of its holding.

Actually, MIIl Place recognizes only a very small bad-faith
filing wi ndow t hrough which a case should be thrown out of Chapter
11. The Court plainly stated that:

Di smissal for bad-faith filing should ordinarily be
restricted to those i nstances where it can be clearly and
convi nci ngly shown that a debtor filed either to

mal i ciously injure, damage or destroy the property rights
of another; or to acconplish an ot herw se unl awf ul

pur pose t hrough use of the Bankruptcy Code. (enphasis
added) .

M1l place, 94 B.R 139, 141, 142. The fact that the debtor in
that case |lacked the ability to reorgani ze was not determ native of



the issue of bad faith. Indeed the Court quite clearly stated
t hat :

Creditors who beconme entangl ed in hopel ess Chapter 11
cases filed by debtors have renedies of relief from stay,
adequate protection, and di snm ssal or conversion based on
t he enumerated grounds in 11 U.S. C. Section 1112(b).
Di sm ssal on grounds of bad-faith filing should not be
judicially devel oped as an easy alternative to other
post-petition creditor renedies, thereby, subverting the
reorgani zati on and confirmati on schene of the Code.

M1l place, 141.

In MII Place, the hopel ess condition of the debtor was only
part of the determ native evidence. Extrinsic evidence of bad
faith was the other part. The Court found, based on testinony
taken in the case, that the threat against the major creditor of
the debtor by the debtor's principal, who was also a | awer, to
file the case as part of a "scorched earth" policy against the
creditor, was a "snoking gun" on the issue of bad faith in Iight of
the debtor's apparent objective inability to reorganize.
Accordingly, the Court stated:

[Use of Chapter 11 of the Bankruptcy Code for the sole
pur pose of delaying or injuring a threatened creditor is
both malicious and for an unlawful purpose....\Were it is
apparent that successful reorganization is either legally
i npossi bl e or highly unlikely over the objection of a
threatened creditor; that circunstance, along with
prepetition threats nade by a debtor to delay or injure
the creditor through the filing and prosecution of
Chapter 11 proceedi ngs, can present clear and convinci ng
evi dence of bad-faith filing. (enphasis added).

M1l place, 94 B.R at 142. The case does not support dism ssa
for bad faith here. No extrinsic evidence of bad faith is of
record in this case

Finally, MONY relies generally on the case of Stage |I Land Co
v. U S. Dept. of Housing and Urban Dev., 71 B.R 225 (D. M nn. 1986)
inits argument that the case should be dismssed for bad-faith
filing. However, the Stage | hol ding arose out of unique facts.

(FN4) No reported opinion in the district has cited Stage | as
authority for dismssing a Chapter 11 case for bad-faith filing.

There is neither persuasive evidence nor persuasive authority
for dism ssal of this case for bad-faith filing. No extrinsic
evi dence of bad faith has been offered. Contrary to MONY'S
assertion, both In re Marion Street Partnership, 108 B.R 218, 222
(Bankr. D. Mnn. 1989), and In re MII Place Linmted Partnership,
94 B.R 139 (Bankr. D. M nn. 1988), suggest that dism ssal of this
for bad-faith filing would be inappropriate.

(FNA) Stage | was a partnership forned to own what was then the

| argest housing project in Mnnesota. The project involved the
Depart ment of Housing and Urban Devel opnent, which took an
assignment of |loans followi ng default to the original |enders. The
loans were in the total anount of $30, 556,600 and were insured by



HUD. The project was in default fromits inception. By the tine
a petition was filed under Chapter 11, the defaults had conti nued
and grew for nore than ten years through at |east six attenpted
wor kout agreenents. Upon filing, the debt owed HUD was nearly
$40, 000, 000, secured by property valued at no nore than

$20, 000, 000. Furthernore, the property was subject to a fina
decree of foreclosure entered by the federal district court, which
had al so directed that sale of the property be held follow ng a
short redenption period. The Bankruptcy Court dism ssed the case
on the theory that the nortgage had been finally forecl osed under
federal |aw by the issuance of the district court decree, and that
at filing the only interest remaining in the debtor was a right of
redenpti on, which was not a reorgani zable interest. The district
court affirmed the dism ssal, but on grounds of bad faith filing in
light of the long, protracted and difficult financial history of

t he debtor, and the nunerous prepetition workout attenpts.

O

Is MONY Entitled To Relief From Stay?

MONY argues that it is entitled to relief fromstay under 11
U S.C. Section 362(d)(2) because the Debtor has no equity in the
property and the property is not necessary to an effective
reorgani zati on. MONY asserts that the Debtor cannot obtain
confirmation of any plan over its objection, and that it would
consent only to a plan that would pay its clains in full or
surrender the property. Citing Anderson v. Farm Credit Bank, 913
F.2d 530 (8th G r. 1990)(FN5), MONY clains that no reorganization is
possible, and that it is entitled to relief fromstay pursuant to
the statute. The Debt or di sagrees.

The di spute focuses on 11 U. S.C. Sections 1129(a)(10) and
1129(b)(2)(B). MONY argues that the Debtor may not separately
classify its undersecured claimfromthe clainms of unsecured trade
creditors, and that absent the separate classification, there is no
i npaired class that would accept the plan, as required by 11 U S.C
Section 1129(a)(10).(FN6) Furthernore, MONY clains, rejection of the
proposed plan by its Cass G2 claimwould trigger the absol ute

(FN5) The Circuit Court, in Anderson v. Farm Credit Bank, ruled
that a debtor who defends a 362(d)(2) notion on grounds that the
property involved is necessary to an effective reorgani zati on, has
t he burden of showing that there is: "a reasonable possibility of
a successful reorganization within a reasonable tinme." Anderson
913 F.2d 530, 532, quoting and citing: United Savings Assn. V.

Ti mbers, 484 U.S. 365. (1988).

(FN6) Mbny asserts that its nortgage and security docunents
provide that it has the right to pay the delinquency to M nneapolis
Wat er Works and add the anmount to its claim The water charges
constitute a lien on the property ahead of Mny's nortgage and
security interests. The Debtor does not dispute the assertion

priority provisions of Section 1129(b)(2)(B), which would prohibit



Ei ght h

confirmati on.

The Debtor argues that it can separately classify the
under secured claimof MONY, and that the separate classification of
the claimin its plan is proper. Regarding the application of
Section 1129(a)(2)(B), the Debtor asserts that the "new
contribution” provisions of the plan provide an exception to the
absolute priority provisions of the Bankruptcy Code, under which
the plan can be confirned over the objection of the rejecting
under secur ed cl ass.

Separate classification of MONY's undersecured cl ai mand
application of Section 1129(a)(10).

11 U.S.C. Section 1122 provides for the classification of
clains and interests in a Chapter 11 case.(FN7) The law in the

Circuit is that Section 1122(a) does not prohibit the placenent of
substantially simlar clainms in the different classes. See:
Hanson v. First Bank of South Dakota, 828 F.2d 1310 (8th Cir.
1987). Separate classification, however, cannot be nade: for the
pur pose of securing an accepting class to neet the requirenments of
Section 1129(a)(10); or, solely on the distinction between

(FN7) 11 U.S.C. 1122 reads:

(a) Except as provided in subsection (b) of this section,
a plan may place a claimor an interest in a particular
class only if such claimor interest is substantially
simlar to the other clains or interests of such class.

(b) A plan may designate a separate class of clains
consisting only of every unsecured claimthat is |ess
than or reduced to an anount that the court approves as
reasonabl e and necessary for adm nistrative conveni ence.

unsecured trade creditors and unsecured creditors who are al so
partially secured. See: Hanson, 828 F.2d at 1313.

The only apparent reason, other than to nmanipul ate cl ass
voting, for placing simlar clains in different classes, is to
treat themdifferently. The Debtor proposes to do so in this case,
it argues, because nore favorable treatnent is necessary for MONY
in order for the Debtor to neet the fair and equitable test
applicable to 11 U S.C. Section 1129(b)(2)(B).(FN38) The argunent is
not persuasi ve.

MONY, the targeted cl ass, does not want nore favorable
treatment and has nmade it abundantly clear that it will not
willingly accept it. Furthernore, there is no apparent reason why
t he sane enhanced treatnent, through additional future potenti al
payment, should not be afforded the unsecured trade creditors al ong
with Mony in the sanme class. Cearly, the total anount of trade
debt is de minims in relation to the overall debt of the Debtor
and provision for the trade creditors to a share in any potenti al
future paynment woul d not inconvenience the transaction, nuch | ess
render it unworkable. The separate classification of MONY' s
undersecured claimis a thinly veiled attenpt to nmanipul ate the



vote to assure acceptance of the plan by an inpaired class and neet
the requirenent of 11 U S.C. Section 1129(a)(10).(FN9)

Equity security holders' "new contribution" and the absolute
priority provisions of Section 1129(b)(2)(B)

Under the Bankruptcy Act, a plan could be confirmed only if
it was "fair and equitable" to each dissenting creditor. See:

(FN8) Lumnber Exchange did not clearly articulate why MONY had to
be afforded nore favorable treatnent than its trade creditors in
order for the plan to neet the fair and equitable test in
1129(b)(2)(B), but the assertion is sonewhat ironic in |light of the
argunent it nmakes and the authority it cites in support of separate
classification. The Debtor relies heavily on the case of In re

Greystone 111 Joint Venture, 102 B.R 560 (Bankr. WD. Texas 1989)
af f' d, Phoenix Mutual Life Ins. Co. v. Geystone Il Joint Venture
(Inre Geystone Il Joint venture), NO. A-89-CA-667, slip op
(WD. Tex July 31, 1990). |In stating its case for separate

classification, the Debtor argues:

[ T]he court in G aystone concluded that good busi ness
reasons justify separate treatnment. Trade creditors
sinmply do not extend credit to an entity based on that
entity's long-termability to repay the debt. |nstead,
they base it on the entity's short-termcash flow If

t hose expectations are frustrated, the trade creditors
have little recourse but to refrain from doi ng busi ness
with the entity. The resulting negative reputation

qui ckly spreads to other trade creditors nmaking it
virtually inpossible to obtain services in the future on
anyt hi ng but a cash basis. Such "sinple realities of
busi ness nore than justify separate classification of the
trade debt fromthe obviously unrel ated code-created
deficiency claim" G eystone, 102 Bankr. at 570

Debtors Verified Menorandum Jan. 18 1991, at 28

(FN9) Appropriate separate classification of unsecured clains in
this case m ght have been a schene creating three classes: one for
trade creditors, which would be paid in full; one for Mny, with
provi sions substantially the sane as proposed by the Debtor; and,
one for the unsecured clains of insiders, which would be
subordinated to the others. Conpare with: In re 11,111, Inc., 117
B.R 471 (Bankr. D. Mnn. 1990). Indeed, the argunment nmade by the
Debtor in justification for separately classifying Mny for special
treatment is nore properly made in support of separately
classifying the trade creditors for nore favorable treatnent. See:
footnote 8. Curiously, the Greystone court, after justifying
separate classification of the trade creditors in that case because
of what it found to be the special nature of their clainms and their
speci al needs, stated that a plan which would pay themdifferently
than the undersecured claimof the objecting creditor would
unfairly discrimnate against the latter. See: Geystone, at 572
Accordingly, in that case, the court allowed separate
classification of the trade clains, and went on to cramdown a plan
on the major creditor, Phoenix Mitual, whose undersecured claim

al one was $3, 475,000, for the benefit of the trade class, whose
clainms total ed $10, 000, and which apparently received a total class
paynent of just over 3% or slightly nore than $300. See:
Greystone, at 561.



Section 221 of Chapter X of the Bankruptcy Act, forner 11 U S.C
Section 621 (1978) (repealed). Cenerally, a plan was fair and
equitable only if it recognized and treated clains and interests in
the order of their priorities under applicable non-bankruptcy |aw
Accordingly, equity holders were not generally entitled to
participate in a reorgani zed debtor over the dissent of creditors
whose clains were not paid in full. See: Case v. Los Angeles
Lumber Co., 308 U.S. 106, 114, 116 (1939).

There were, however, limted judicially devel oped exceptions
to this "absolute priority rule.” The Suprenme Court, in Case, for
i nstance, indicated that an equity interest nmight be retained even
t hough di ssenting creditors were not fully paid where, in exchange
for retaining the interest, a necessary and substantial cash
contribution is made under the plan by the junior interest. See:
Case, 308 U.S. 106, 121

The Debtor argues that this "new val ue" exception to the
"absolute priority rule" recogni zed in Case, survives under the
Bankruptcy Code of 1978. MONY argues that it does not.

The Bankruptcy Code refocused the concept "fair and equitable”
away from dissenting creditors and onto dissenting classes. 11
U S.C. Section 1129(b)(1) provides for confirmation of a plan that
is rejected by an inpaired class: if the plan does not
discrimnate unfairly; and, if it is fair and equitable to each
di ssenting class of clainms or interests that is inpaired under the
rejecting class of unsecured clains, the condition of fair and
equi tabl e include these requirenents:

(i) the plan provides that each holder of a claimof such
class receive or retain on account of such claimproperty
of a value, as of the effective date of the plan, equa

to the all owed amount of such claim or

(ii) the holder of any claimor interest that is junior
to the clainms of such class will not receive or retain
under the plan on account of such junior claimor
interest any property.

Application of absolute priority rule exceptions to creditor
menbers of a rejecting class was never discussed in cases deci ded
under the Bankruptcy Act. |In fact, the required finding of fair
and equitable was applicable only to the dissenting mnority
creditors belonging to an accepting cl ass.

Cl ass acceptance by requisite percentage approval, and a
finding of "fair and equitable" regarding mnority dissenting
creditors of the same class, were both required to obtain
confirmati on under the Bankruptcy Act. See: Case, 106 U S. at
114. Accordingly, the absolute priority rule was not applicable to
arejecting class. Cass acceptance was a condition precedent to
application of the rule.

If 11 U S.C. Section 1129(b)(1) stood alone, it would be
appropriate, if not necessary, to judicially determ ne whether the
scope of the nmeasure "fair and equitable”, to be applied to a
rejecting class under the Code, includes the "new val ue" exception
to the absolute priority rule applied under the Bankruptcy Act by



the courts to the clainms of minority dissenters of a particul ar
accepting cl ass. (FN10) However, such a determ nation is unnecessary,
and woul d be i nappropriate, because Section 1129(b)(2)

| egislatively prescribes what the "fair and equitable" standard

m ni mal |y includes under the Bankruptcy Code in order for a plan to
be confirmed over the objection of a class.

Wth respect to a rejecting unsecured class, the standard
requires that each nmenber of the class be paid in full, or, that
the holders in junior classes receive no property on account of
their clains and interests. See: 11 U S.C Section 1129(b)(2)(B)
This is sinply a codification of the absolute priority rule,
wi thout its exceptions.

The unsecured creditors' conmittee argues, in support of the
Debtor, that reference to the contribution of new val ue as an
"exception"” to the absolute priority rule, especially in the
context of the priority provisions of 11 U S.C. Section
1129(b)(2)(B), is a mischaracterization of the concept. The
conmittee argues that no property is retained on account of junior

(FN10) In the absence of statutory definition, the words "fair and
equi table"” are words of art with fixed meaning through judici al

i nterpretations, which when enployed in an act at a tine when the
meaning is well known, would be used in that known sense unl ess the
context requires otherwi se. See: Case v. Los Angel es Lunber, 106

U S. 106, 115 (1939). However, it is by no nmeans certain that the
"new val ue" exception to absolute priority, when considered with
respect to a rejecting class under the Code, would neasure the sane
equi tabl e strength as when applied to individual dissenters of an
accepting class under the Bankruptcy Act. Indeed, under the Act
the exception was only applied to minority creditors after the
majority of the sane class had waived its rights to absolute
priority by accepting the plan. As used under the Act, the
exception did not collide with the absolute priority rights of the
class. Application of the exception under the Code woul d

evi scerate those rights.

clains or interests in connection with new cash contri butions by
equity security holders. New equity holder interests are acquired
on account of the new contributions, it asserts. The committee
argues that qualifying | anguage in the statute linmting the

prohi bited receipt of property to that received "on account of such
junior claimor interest” recognizes the right of junior holders to
acquire new interests through new contributions. The argunent is
not persuasi ve.

The statutory | anguage focused on by the committee sinply
recogni zes that those holders of junior clains or interests, who
are also holders of clainms or interests equal or senior to the
rejecting unsecured class, can retain or receive property on
account of their equal or senior clains or interests under a plan
wi thout the plan violating the priority provisions of the Code. A
speci al opportunity or right afforded to nmenbers of a class of
equity security holders to retain or acquire an equity position in
a reorgani zed debtor through a new cash contribution under a plan
is, by its very nature, the opportunity or right to receive or
retain property on account of the prepetition interest held. Wen



the opportunity is fulfilled, or the right exercised, clearly, the
interest is retained or received on account of the prior interest,
even though new consideration is paid in the transaction

The "new val ue" exception to the absolute priority rule
devel oped by the courts as part of the fair and equitable test
applied to minority dissenting creditors of an accepting cl ass
under the Bankruptcy Act, has no application to a rejecting class
under 11 U.S.C. Section 1129(b)(2)(B). The Code does not all ow
confirmation of a plan over the objection of an unsecured cl ass
where the plan affords equity security hol ders of a debtor a
special right to retain or acquire an equity interest in the
reorgani zed debtor through a cash contribution

But even if the exception applied, or the Code otherw se
acconmodat ed the concept of new cash contribution, the plan
proposed by the Debtor could not be confirmed as fair and equitable
to the rejecting class in this case. The statutory requirenents of
fair and equitable detailed in 11 U S.C.  Section 1129(b)(2)(B) are
m ni mum r equi r enent s.

In confirmng a plan over the objection of a class, it is
appropriate to identify the conpeting parties and to consider their
relative positions in the case. The only clains other than MONY' s
that are legitimately inpaired in this case are the O ass D clains,
conposed of unsecured trade and insider clainms. According to the
Debtor's plan, this class is inferior to MONY's C2 claim

Class D represents approximately 2% of the total creditor
clains in this case. For all practical purposes, MONY represents
the bal ance. The clains of Casses G2 and D are substantially
simlar. Application of the "new val ue" exception to absol ute
priority would result in confirmation of a plan for the benefit of
2% of the clainms and, at best, the specul ative interests of
proposed investors. (FN11) The Court stated in MII Place Linmted
Part nership that:

In a two-party dispute, the new owner alternative to ful
payment, provided for in Section 1129(b)(2)(B)(ii), would
be insufficient to satisfy the fair and equitable test,
since the only beneficiaries of its application would be
post-confirmation third party interests of new investors.
The concept of crandown is prenised upon the equity of

bal ancing the rights of disagreeing classes of creditors
agai nst one anot her. The concept has never involved the
conprom se or nodification of creditors' rights for the
post-confirmati on benefit of new investors.

M1l Place, 94 B.R at 143. Application of the exception to
absolute priority in this case, would fulfill the desire of O ass
D claimants for sone small paynment, in disregard of the rights of
MONY, whi ch hol ds approxi mately 97% of all substantially simlar
clains of the two cl asses. (FN12)

Specifically, the crandown would be made, in part, for the
pur pose of providing Class Dwith a total paynent of approxi mately
$6, 600, to be shared pro rata anong its nmenbers in ful
satisfaction of the allowed anounts of their clains, which total



t he

(FN11) The Debtor argues that "[t]he partners are essentially
buying the future risk of return, postponed in this case for what

wi |l probably be nore than 10 years...." MONY argues that what the
partners are really purchasing is present value in the form of
goi ng concern val ue, payment for which belongs to MONY under its

bl anket security interest. Rational investors purchase present

val ue, although realization mght be del ayed and be subject to

risk. It is difficult to see how the proposed investnment coul d
constitute anything other than the purchase of a present interest
for present value. |If so, the interest purchased would be an

estate interest for which the Debtor would be required to account,
either to its secured or unsecured creditors. Qherw se, the

i nvestors woul d sinply be paying thensel ves.

(4) Assuming that the Debtors valuation is correct, MONY'S
unsecured claimis approxi mately $13,000,000. The Cass D
unsecured clainms total $453,000, or just over 3%of all unsecured
cl ai ns.

approxi mately $453, 000. (FN13) The only ot her apparent purpose for

cranmdown woul d be to provide the proposed investors with a captive
and cheap source of financing for a specul ative venture.(FN14) The
equities of such a "bal anci ng", through the use of an exception to
absolute priority, are not readily discernable; nor can any be
uncovered after considerabl e digging. In summary on MONY' s
right to relief from stay.

MONY is entitled to relief fromstay under 11 U S.C. Section
362(d) (2) because the Debtor has no equity in the Lunmber Exchange
property, and the Debtor has not shown that there exists a
reasonabl e possibility of a successful reorganization within a
reasonable time. The Debtor's proposed plan is not confirmable
over MONY's objection, and the Debtor has not shown that it is
willing or able to propose a plan that could be confirmable over
MONY' s obj ecti on.

The Debtor is not entitled to separately classify MONY' s
unsecured claim and w thout separate classification, Lunber

(FN13) The plan provides for a $200, 000 fund to be shared pro rata
anong the Classes G2 and D clainms. The Cass D share would be
3.3% of the fund, based on the Debtor's valuation of MONY's
unsecured claim

(FN14) O course, the Debtor argues that the new contributions
proposed by the plan are both substantial and necessary to success
of the plan. Such contributions always are, sinply by design of the
plan. dearly, if the "new val ue" exception is available to
cranmdown confirmation on a rejecting unsecured class under the
Code, and if a showi ng of "substantial" and "necessary" is all that
is required to successfully invoke the cranmdown, then the entire
concept of absolute priority will have noved from protecting al
creditors under the Bankruptcy Act, to protecting none under the
Code. The exception will have overwhel med and consuned the rule.

Exchange cannot neet the requirements of 11 U S.C. Section
1129(a)(10). Furthernore, Section 1129(b)(2)(B) woul d prevent



confirmation of the Debtors' plan over the objection of MONY. The
"new val ue" exception to the absolute priority rule, applied to

i ndi vi dual dissenting creditors of an accepting class under the
Bankruptcy Act, is not an exception to the absolute priority rights
of a rejecting class, protected by Section 1129(b)(2)(B) of the
Bankruptcy Code. Even if the exception remained viable under the
Code, however, the proposed plan could not be found fair and
equitable to the rejecting class because the only beneficiaries of
confirmation would be mnority holders of a group of substantially
simlar clainms and the proposed investors.

Shoul d The Case Be Dismi ssed Under 11 U S.C. Section 1112(b)(2) For
Inability To Effectuate a Pl an?

11 U.S.C. Section 1112(b)(2) provides that, in the best
interest of creditors, a court can dismiss a case if a debtor is
unable to effectuate a plan. Presumably, "inability" neans
inability to effectuate a confirmable plan. It is unlikely that
the Debtor could effectuate a confirmable plan over the objection
of MONY in this case. Certainly, no such plan appears on the
hori zon. The remaining question is whether it would be in the best
interests of creditors to dismss the case.

The unsecured creditors' committee submtted its own nodel
plan, which it clainms could be confirmed over MONY's objection
However, the plan is not confirnmable because it provides for nore
in violation of 11 U.S.C. Section 1123(a)(4).(FN15) Furthernore, the
plan is not confirmable because it would not be fair and equitable
to the rejecting class. The sole beneficiaries of confirmation
woul d be approximately 3% of the rejecting class that woul d have
vot ed against the majority of the class.

A plan, confirmable over the objection of MONY, is sinply not
arealistic possibility in this case. Even if outside investors
could be found, a plan that would not satisfy MONY's clains in ful
woul d not be confirmable over MONY's objection. The only
beneficiaries in the cranmdown of such a plan would be the 3%
mnority menbers of a group of substantially simlar clains, 97% of
whi ch are held by MONY, and the new investors. Crandown woul d not
be fair and equitable under 11 U S.C. Section 1129(b)(2)(B)

That should not be surprising. This is substantially a single
liability case. Accordingly, in the best interest of creditors,
the case shoul d be di sm ssed.

V.
DI SPCSI TI ON

Based on the foregoing,

IT 1S HEREBY ORDERED: This case is disn ssed.

Dated: March 18, 1991.
By The Court:



(FN15) The committee's plan places the equity interests of the
reorgani zed Debtor in the unsecured creditors, who are all nenbers
of the sane class. All unsecured creditors, except Mny, are

desi gnated general partners of the reorgani zed Debtor. Mny is
designated as the linmted partner.

DENNI S.

D. O BRI EN
U S. BANKRUPTCY

JUDGE



