UNITED STATES BANKRUPTCY COURT

Inre
Landmark Holding Company, Ltd.,

Debtor.

Landmark Holding Company, Ltd.,
Plaintiff,
V.
WLW Red Edtate, L.L.P.,

Defendant.

At Minneapolis, Minnesota, December 12, 2002.

DISTRICT OF MINNESOTA

Bky No. 02-42087

Adv. Proc. N0.02-4170

MEMORANDUM ORDER
GRANTING SPECIFIC
PERFORMANCE

This proceeding came on for triad on December 2, 2002. Joseph W. Dicker appeared for the

plaintiff and Steven E. Ness gppeared for the defendant.

This court has jurisdiction over this matter pursuant to 28 U.S.C. 88 1334 and 157(a), and Local

Rule 1070-1. Thisisa core proceeding under 28 U.S.C. § 157(b)(2)(A).

BACKGROUND

In February of 2001, Landmark entered into a purchase agreement with WLW to purchase



approximately 178 acres of undevel oped famland* located near Montrose, Minnesota for the purpose of
deve oping sngle and multi-family residentid dwellings. The origind purchase pricewas $970,000. WLW
was to retain approximatdy twenty acres as famland and an additiond fifteen acres as commercial
property.

The purchaseagreement required Landmark to escrow $20,000 withthe DakotaCounty Abstract.
Landmark never made the deposit. Landmark maintains that the $20,000 was not paid into escrow
because the development possibility of the property was lessened due to the discovery that the land was
not contiguous to the City of Montrose. The purchase agreement scheduled a closing date on or before
September 20, 2001. The agreement, which dlowed Landmark full access to the subject property to
conduct survey work required to submit plans to the City of Montrose for resdentiad development, was
contingent upon annexation by the City of Montrose and upon Landmark gaining find plat goprova from
the City of Montrose, Marysville Township, and Wright County.

From February through September 2001, Landmark worked on the annexation process,
enginegringand hydrology studies, surveys, and plat designs. Meanwhile, onMay 7, 2001, Landmark filed
for Chapter 11 rdief. It did not list the purchase agreement or the subject property as an asset?, and did

not notify WLW of its bankruptcy filing. The case was dismissed on August 22, 2001.

1 At the time the purchase agreement was entered into, the land was thought to be contiguous to
the city. Later, it was discovered that one acre separated the WL W property from the city borders.
Without this acre and the cooperation of its owner, the City of Montrose could not annex the WLW

property.

2 Michadl Croshy, the President of Landmark, testified that he did not include the purchase
agreement in his schedule of assets because he did not know it was an asset, and there was a question
about whether the purchase agreement would ever be performed and thus viable. He now admits that
thefallure to list the debtor’ sinterest in the property was a mistake.
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Because the necessary devel opment work was not complete, the September 30, 2001 closing did
not occur, the annexation processtook substantidly longer than origindly contempl ated, and the initid term
of the purchase agreement expired. During November and December of 2001, Landmark negotiated the
terms of a joint venture for development of the commercid portion of the property with Bridgeand
Development Company. Under this agreement, Landmark agreed to sdl the subject property to
Bridgeland. Landmark thereafter undertook negotiations with WLW to amend the purchase agreement.
In February of 2002, the purchase agreement was amended by increasing the purchase price to
$1,015,000 and extending the closing date until March 31, 2002. The $20,000 Landmark was required
to escrow was not mentionedin the amended purchase agreement. However, the parties negotiated a“ Sde
ded” in consideration for the amended purchase agreement, in which Landmark would pay $20,000 to
WLW. WLW wanted the $20,000 excluded from the amended purchase agreement so that the bank
holding the mortgage on the WL W property would not know about the payment of thissum. Landmark’s
attorney and WLW assumed that the $20,000 deposit had been made and the side deal discussed inther
correspondence caled for the deposit to be released to WLW. Landmark, however, intended to smply
pay the $20,000. Because payment was contingent on certain eventswhichdid not occur, the payment was
never made. From October through March 2002, Landmark continued to work onthe annexation, platting
and related issues.

The March 31, 2002 closing did not occur. WLW was natified that a closing was scheduled by
Landmark for April 12, 2002. However, Landmark failed to appear at that closing, and the sale was not
completed. From February through June of 2002, WLW was unable to pay itsmortgage paymentsonthe

property, and it executed an agency agreement with Shingobee Redltors for the sdle of the Montrose



property. On June 12, 2002, WLW sgned a purchase agreement with Lyman Development, Inc., for
substantially the same property for approximately $1,700,000. This purchase agreement contemplated a
closing in February or March of 2003.

Determined to cancd the land contract with Landmark, WLW commenced statutory cancellation
proceedings. In May of 2002, it served on Landmark by publication a Notice of Cancellation of the
purchase agreement. This Notice required Landmark to close on or before June
15, 2002.

On Jure 14, 2002, Landmark filed a second petition under Chapter 11. On July 1, 2002,
Landmark filed a motion to assume the purchase agreement and the Bridgeland sale agreement. On July
8, 2002, WL W filed amotion to dismissLandmark’ s case because Landmark did not notify WLW of its
firgt bankruptcy, and because the $20,000 escrow money had never been paid. On this same date, WLW
and Lyman Development Co. amended their purchase agreement by extending the closing deadline until
WLW successfully completed statutory cancellation proceedings with Landmark. On July 15, 2002,
WLW's and Landmark’ s motions were settled by a stipulation, which raised the purchase price again to
$1,085,000 and established adosing date onor before August 10, 2002. Landmark scheduled a closing
for August 2, 2002. Before closing, Landmark discovered that three mechanic’s liens were filed against
the property in May through June of 2002. The liens were for work ordered by WLW on the property it
would retain and such liens, as of August 2, 2002, totaled approximately $47,696.

During this time, Landmark negotiated with the bank that held the mortgage for a reease of its
mortgage. Although no fina agreement was reached with the bank, the bank agreed inprinciple to release

itsmortgege if it received dl of the net proceeds of the sale. Landmark aso negotiated with the mechanic's
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lien damants in an attempt to fadilitate doang. WLW made only perfunctory atemptsto resolve these
issues and did not gppear a closing.

Subsequently, additional mechanic’s liens were filed. Recent litigation between WLW and the
mechanic’ slienholders has settled the liens for $107,000, dthoughit isunclear whether they remain unpaid.
Litigation between WLW and the bank holding the mortgage on the WLW property has been settled to
agree on a debt to the bank for $122,700.

THE ISSUES

Landmark arguesthat it is entitled to specific performance directing WLW to perform under the
purchase agreement. WLW asserts bad fath (in the form of fraud), inequity, unclean hands, and
impossibility to argue why Landmark is not entitled to specific performance. WLW seems to confuse the
issue of whether the contract is enforcesble with the issue of whether specific performance is the
appropriate remedy. Specific performance is an equitable remedy but in order for a court to decide
whether that remedyis appropriate, the first issue that must be addressed iswhether the underlying contract
isenforceable. Fraud and impossbility are defensesto the enforcement of the purchase agreement between
Landmark and WLW. Inequity and the defense of unclean hands are factors that relate to the issue of
whether the remedy of specific performance should be granted. For reasons stated in thisopinion, | find
that Landmark is entitled to enforcement of its contract and is dso entitled to the equitable remedy of
specific performance.

DISCUSSION
FRAUD

WLW dleges that Landmark committed fraud in a variety of ways. First, WLW argues that



Landmark knew for a period of over one and one-hdf yearsthat it had not deposited the $20,000 required
by the purchase agreement, yet WLW dstates it was led to believe that Landmark had deposited the
$20,000. WLW arguesthat it relied on this misrepresentation by Landmark to believe there was a binding
agreement between the parties when in fact there wasnot a binding agreement. WLW further argues that
in an effort to disguise its poor finandd status, Landmark did not include the purchase agreement with
WLW as an asset inits May 2001 Chapter 11 bankruptcy proceeding and did not notify WLW of the
filing. WLW argues that the fallure of Landmark to natify it of the bankruptcy filing led WLW to bdieve
that the September 11 terrorist attack, rather than the bankruptcy, was the reason why Landmark could
not close by September 30, 2001.

Firg, | note that WLW must prove fraudulent inducement inthe formationof the contract inorder
to discharge its obligation to perform that contract. To establish fraudulent inducement, there must be (1)
arepresentation; (2) the representation mugt be false; (3) the representation mugt have to do witha present
or past fact; (4) that fact must be maerid; (5) it must be susceptible of knowledge; (6) the representer must
know it to be fdse or in the dternative, must assart it as of his own knowledge without knowing whether
it istrue or fase; (7) the representer must intend to have the other person induced to act, or judtified in
acting upon it; (8) that person must be so induced to act or so justified in acting; (9) that person’s action
must be in reliance upon the representation; (10) that person must suffer damage; (11) that damage must
be attributable to the misrepresentation, that is, the satement must be a proximate cause of the injury. M.H.
v. Caritas Family Services, 488 N.W.2d 282, 289 (Minn. 1992) (cting Florenzano v. Olson, 387
N.W.2d 168, 174 n.4 (Minn. 1986)); Digital Resource, L.L.C. v. Abacor, Inc. (InreDigital Resource,

L.L.C.), 246 B.R. 357, 367 (B.A.P. 8th Cir. 2000).



WLW has not proventhe eements of fraudulent inducement. First, Landmark did not makeafase
representation of present or past fact with the intent to induce WLW to enter into the purchase agreement.
All of the acts WLW dleges are fraudulent occurred after the purchase agreement was entered into. In
any event, Landmark did not commit fraud.

Firgt, while Landmark’ s failure to deposit the $20,000 may have been a breach of the purchase
agreement, it was not fraud. Additionaly, WLW waived that breach and any others committed by
Landmark when it entered into the court-approved stipulation on July 15, 2002. “A party’s continued
recognition of acontract as binding after the other party’ salleged breach acts as awaiver of that breach.”
Creative Communications Consultants, Inc. v. Gaylord, 403 N.W.2d 654, 657 (Minn. App. 1987)
(cting Wolff v. McCrossan, 210 N.W.2d 41, 43 (Minn. 1973)).

Landmark’s fallure to lig the purchase agreement with WLW as an asset on its bankruptcy
schedules was not done with fraudulent intent designed to induce WLW to act or forebear from acting.
Even if thisomisson was fraudulent, WLW did not suffer any damage from it, due to the relatively quick
dismissd of Landmark’ s first bankruptcy case. Findly, even if fraudulent misrepresentations were made
by Landmark, there was no judtifiable reiance by WLW. Landmark’ s conduct was certainly wel known
by WLW when it agreed to the court-gpproved stipulation. “Claimed reliance that is without right, thet is
unreasonable, or that is unjudtified is in redity not reliance at dl Snce those eements are inherent to the
concept of relianceitself.” Facility Planning, Inc. v. King (In re King), 68 B.R. 569, 572 n. 7 (Bankr.
D.Minn. 1986). A party who may avoid a contract for fraud ratifies it by accepting and retaining the
benefits of it. Proulx v. Hirsch Brothers, Inc., 155 N.W.2d 907, 912 (Minn. 1968).

IMPOSSIBILITY



WLW argues that the contract should not be enforced because of the impossibility of performing
it. The purchase agreement requires WLW to transfer the property to Landmark free and clear of al
encumbrances, and requires Landmark to pay WLW $1,080,000 for the property. WLW's current
obligation to its mortgagee is $1,222,700 and mechanic’ s liens totaling $107,000 have been filed on the
property, and perhaps remain unpaid. WLW arguesthat in order for it to trandfer title to Landmark free
and clear of dl encumbrances, it must pay an amount inexcess of $250,000 morethanit is receiving from
Landmark. Thus, WLW argues, it cannot comply with the terms and conditions of the stipulation.

In order for WLW’ simpossibility argument to succeed WLW mugt prove that (1) performance
of the contract is impracticable; (2) without WLW' s fault; and (3) by the occurrence of an event, the
nonconcurrence of whichwas a bas ¢ assumptiononwhichthe contract wasmade. U.S. v. Winstar Corp.,
518 U.S. 839, 904-905 (1996) (quoting Restatement (Second) of Contracts § 261); Seaboard Lumber
Co. v. U.S, 308 F.3d 1283, 1295 (Fed. Cir. 2002); City of Savage v. Formanek, 459 N.W.2d 173,
176 (Minn. App. 1990). “If the risk was foreseeable, there should have been a provison for it in the
contract, and the absence of such a provision gives rise to the inference that the risk was assumed.”
Winstar Corp., 518 U.S. at 905 (quoting LIoyd v. Murphy, 25 Cal.2d 48, 54, 153 P.2d 47, 50 (1944));
see also Restatement (Second) of Contracts 8§ 261. Increased cost of performance does not ordinarily
condtitute imposshility. W.R. Grace and Co. v. Local Union 759, Intern. Union of United Rubber,
Cork, Linoleum and Plastic Workersof America, 461 U.S. 757, 769, n.12 (1983); Megan v. Updike
Grain Corp., 94 F.2d 551, 554 (8th Cir. 1938) (dtating that the doctrine of frugtration or impossbility
does not apply to astuationso asto excuse performance where performance is not practicaly cut off, but

only rendered more difficult or costly); Oliver-Electrical Mfg. Co. v. 1.O. Teigen Const., 177 F.Supp.



572,576 (D.C. Minn. 1959) (dating that even under the liberd view tending to recognize great hardship
asthe equivdent of legd imposshbility, the impossbility must arise fromfactsthe promisor had no reason
to anticipate) (emphads added). The defense of impossibility istraditionaly unavalable wherethe barrier
to performance arises from the act of the party seeking discharge. Winstar Corp., 518 U.S. at 895.

The eventswhichled to the dleged increased costs of performing the contract were not only fully
anticipated and known by WLW, but such events were also occasioned by WLW. Although the three
mechanic's liens were filed on the WLW property after the stipulation was entered into by WLW and
Landmark, WLW knew or should have known that suchliens, aswdl as additional subsequent liens, would
be filed for work it commissioned onthe acres it sought to retain after the closing with Landmark. WLW
knew about the mortgage and its gpproximate amount. Infact, fromthe very beginning the purchase price
was never enough to satisfy the mortgage. Clearly WLW contemplated negotiations with the bank to
release its mortgage on the transferred acreage, while keeping its mortgage on the remaining land, a
resolution which the bank has entertained aready. It is dso possble for WLW to use other assets or
borrow money to make up the shortfal. While complying with its obligation may be unpleasant or
expendve, it isnot impossble.

SPECIFIC PERFORMANCE

Having hdd that the agreement is enforceable, | now turn to the issue of whether the remedy of
specific performance should be granted. Specific performance is an equitable remedy which compels
performance of a contract. 3 Dan B. Dobbs, Law of Remedies 189-190 (2d ed.1993). A request to
compel the specific performance of a contract is an gpplication of the sound discretion of the court. Pope

Mfg. Co. v. Gormully, 144 U.S. 224, 237 (1892); Fred O. Watson Co. v. United Sates Life Ins. Co.



in City of New York, 258 N.W.2d 776, 778 (Minn. 1997). Courts consider five factorsin determining
whether to grant specific performance of a red estate purchase agreement: (@) the contract must be
established by clear, podtive, and convincing evidence; (b) it must have been made for adequate
congderation and upon terms which are otherwise fair and reasonable; (c) it must have been induced
without sharp practice, misrepresentation, or mistake; (d) itsenforcement must not cause unreasonable or
disproportionatehardship or losstothe defendants or to third persons; and (€) it must have been performed
in such amanner and by the rendering of services of such a nature or under such circumstances that the
beneficiary cannot be properly compensated in damages. Johnson v. Johnson, 137 N.W.2d 840, 847
(Minn. 1965); Saliterman v. Bigos, 352 N.W.2d 494, 496 (Minn. App. 1984). Lack of mutudity of
remedy aone does not render specific performance inequitable. Hilton v. Nelsen, 283 N.W.2d 877, 881
(Minn. 1979).

Specific performancewill not be decreed whenit would be inequitable. Buckley v. Patterson, 39
N.W. 490 (Minn. 1888). A party does not have an autométic right to specific performance as a remedy
for breach of a contract, the court must baance the equities of the case and determine whether the
equitable remedy of specific performance is appropriate. Pope Mfg. Co., 144 U.S. a 237; Dakota
County HRA v. Blackwell, 602 N.W.2d 243, 244 (Minn. 1999) (citing Boulevard Plaza Corp. v.
Campbell, 94 N.W.2d 273, 284 (Minn. 1959)). It isawell-established rule that “unless he who seeksthe
ad of equity in enforcing a contract for the conveyance of land shall have been prompt, ready and eager
to perform upon his part and have exercised good faith and been diligent, the relief demanded should be
denied him.” Boulevard Plaza Corp., 94 N.W.2d at 283.

All of the factorsused to determine whether pecific performance should be granted have been met
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by Landmark. Landmark has demonstrated good faith and was ready and eager to perform the contract
according to the dictates of the court-gpproved stipulation. Moreover, because the red edtate at issueis
unique, damages will not provide Landmark with an adequate remedy. Asthe Minnesota Supreme Court
Stated:

Equitable relief has usudly been denied where the court in its discretion
hasfound the common law remedy to be adequate. Where, however, an
interest in land is involved, we have an exception to this rule thet is
sgnificant inillugrating the specid satus accorded to land as distinguished
from other forms of property...“ Damages for the breach of a contract for
the sde and purchase of any interest in land is dways considered
inadequate, without regard to the size, value or location of the land or the
possibility of getting other land subgtantidly equivaent. The crystdlization
of this rule is probably due historicaly to the peculiar respect and
considerationwhich has been accorded to land inEnglishlaw; itsmodern
judtification is that becausethere is no open market for land either for the
sdler or buyer, the number of instances where the buyer could get land
subgtantidly as satisfactory or where the vendor could make aready sde
to another purchaser is so smdl asto be negligible” In short, inadequacy
of damagesis presumed and proof thereof is not required.

Shaughnessy v. Eidsmo, 23 N.W.2d 362, 368 (Minn. 1946) (quoting Clark, Principles of Equity, § 42);
see also Wilhite v. Skelton, 149 F. 67, 72 (8th Cir. 1906) (dating that an action for damages does not
afford an adequate remedy for breach of a contract to sdll or convey red estate because it will not place
the partiesinthe same situationinwhichthey were before the agreement was made, and it isnot as prompt,
complete, and effident as in a it in equity for specific performance). Furthermore, Landmark has a
reciprocal obligation to sl the subject property to Bridgeland. Money damages Smply will not enable

Landmark to meet its obligations under its purchase agreement with Bridgeland. Findly, thereisinsufficent

evidence to show that requiring WLW to perform under the contract would cause it inequity, or
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disproportionate hardship.
UNCLEAN HANDS

WLW argues that Landmark’ s unclean hands dso must preclude my granting Landmark specific
performance. The equitable defense of unclean hands, encapsulated in the maxim “one who comes into
equity must come with clean hands” is premised on withholding judicid assstance from a party guilty of
unconscionable conduct. Fred O. Watson Co., 258 N.W.2d at 778. Under Minnesota law, the plaintiff
may be denied relief to or from conduct which is fraudulent, illegd or unconscionable by reason of bad
motive, or where the result induced by his conduct will be unconscionable ether in the benefit to himsdf
or the injury of others. Johnsonv. Freberg, 228 N.W. 159, 160 (Minn. 1929); Foy v. Klapmeier, 992
F.2d 774, 779 (8th Cir. 1993). The misconduct need not be of such a nature as to be actudly fraudulent
or conditute a basisfor lega action. Johnson, 228 N.W. a 160. The maxim he who comes into equity
musgt come with clean hands is not gpplied by way of punishment for an unclean litigant but upon
consderations that make for the advancement of right and justice. Keystone Driller Co. v. General
Excavator Co., 290 U.S. 240, 245 (1933). It is not a rigid formula which trammes the free and just
exercise of discretion. Id.

Landmark’s acts have not been fraudulent, illegd or so unconscionable as to warrant denid of
specific performance. Moreover, Landmark’ s conduct was well known to WLW whenit entered intothe

bankruptcy stipulation on July 15, 2002. As aresult, any clam of unclean hands was waived.

ORDER

THEREFORE, IT ISORDERED that:
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The defendant shdl perform under the purchase agreement with the plaintiff, as amended.

LET JUDGMENT BE ENTERED ACCORDINGLY .

ROBERT J. KRESSEL
UNITED STATES BANKRUPTCY JUDGE
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