UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In Re: CHAPTER 11

Brutger Equities, Inc.,
f/k/al Brutger Conpanies, Inc.
for itself and as successor by Bky. 3-90-5937
90- 5937
merger to various and sundry
limted partnerships,
Debt or .

Brutger Equities, Inc.,
Plaintiff,

V. ADV. 3-92-36

Lodgi ng Acqui sition Corporation
Def endant . ORDER

This matter was heard March 13, 1992, on Defendant's
alternative notions for dismssal, transfer, or stay of the
proceedi ng pending notion to the district court for wthdrawal of
reference. Appearances are as noted in the record. The Court,
havi ng heard and received argunents, pleadings, briefs and
affidavits, and now being fully advised in the matter, makes this
Order pursuant to the federal and | ocal Rules of Bankruptcy
Pr ocedure.

In Decenber 1986, the parties entered into an agreenent for
the sale to Lodgi ng Acquisition Corporation (LAC) by Brutger
Equities (Brutger) of nine notel properties for the total purchase
price of $18,350,000. There were two parts to the agreenent, an
install nent contract and contract for deed (collectively, the
contract). The contract was guaranteed by individual sharehol ders
of LAC.

On Decenber 18, 1990, Brutger filed a Chapter 11 petition. At
the tine of filing, a dispute existed between the parties over the
contract, each accusing the other of breach. During the course of
t he bankruptcy case, Brutger clains that the parties negotiated and
globally settled the dispute in April 1991, (settlenent agreenent).
LAC denies that a binding settlement agreenent was ever reached.

On May 30, 1991, the Court approved the alleged settlenment
agreement as in the best interests of the Debtor's estate, w thout
prejudice to LAC regarding any defenses it clainmed to the
agreenent, including the defense that no binding agreenent exists.



In Novenber 1991, LAC filed a claimin the estate based on the
contract in the ampunt of $350,000, to which Brutger objected. The
Debt or obtai ned confirmation of a plan of reorganization on
Novenmber 25, 1991. The confirmed plan calls for either perfornmance
of the Decenber 1986 contract with LAC, or perfornmance of the
settl enent agreenent, whichever is judicially determ ned to control
the rights and responsibilities of the parties.

Fol | owi ng confirmati on, Brutger commenced two actions in
federal district court involving its dispute with LAC. One seeks
recovery agai nst the guarantors of the Decenber 1986 contract on
the breach theory. The other seeks relief against LAC, the

guarantors, and others, including alternative renedies of danmages
based on breach of the contract, and for specific performance of
the settl enment agreement or damages for its breach. Finally, this
adversary proceedi ng was comenced in the Bankruptcy Court agai nst
LAC. The adversary contains the sane allegations as the district
court lawsuit wherein LAC is a naned defendant. Additionally,
Brutger pleaded its objection to LACs filed claimpursuant to
Local Rul e 505.

LAC seeks, in the alternative:

1) dism ssal of the adversary proceedi ng on the grounds
that it, for the nost part, is neither a core nor related
pr oceedi ng; ( FN1)

2) transfer of the proceeding to the district court on
the alternative grounds that,

i) this is a related proceedi ng which LAC does
not consent to have determ ned by this Court,

ii) LACis entitled to trial by jury,

iii) on grounds of judicial econony and
comty; or,

3) stay of the proceeding pending LACs filing a notion
for withdrawal of reference

Brutger resists the notion in all respects.
.

LAC argues that the settlenent agreenent dispute is not a core
proceeding for two reasons: 1) breach of contract clains generally
are not core proceedings; and 2) even if it otherwi se mght be a
core proceeding, this dispute cannot be a core proceedi ng because

(FN1) LAC concedes that the breach of contract claimand
objection to claim so far as they relate to the Decenber 1986
contract, are core proceedings.



Print

the i ssue concerns the very existence of the contract, not nerely
its breach. LAC cites: Pionbo Corp. v. Castlerock Properties (In
re Castlerock Properties), 781 F.2d 159 (9th G r. 1986) and
Sout hwi nds Assoc. v. Reedy (In re Southw nds Assoc.), 115 B.R 857
(Bankr. WD. Pa. 1990) for these propositions. However, those
cases involved prepetition contracts entered by the debtors, not
post-petition contracts entered by bankruptcy estates. Disputes

i nvol ving post-petition contracts entered by debtors' estates have
been held to be core proceedi ngs under 28 U. S. C

Section 157(b)(2)(A). See: Ben Cooper v. Ins. Co. of Pa. (In re
Ben Cooper), 896 F.2d 1394 (2d Cr. 1990), vacated on ot her

gr ounds, u. S , 111 S. C. 425 (1990); and, Arnold

Wrks v. Apkin (In re Arnold Print Wrks) 815 F.2d 165 (1st Cir.
1987). The dispute regarding the settlenment agreenment presents a
core proceeding under 28 U.S.C. Section 157(b)(2)(A).(FN2)

The entire dispute pleaded by Brutger is also a core
proceedi ng under 28 U.S.C. Section 157(b)(2)(C) as counterclains by
Brutger to the filed claimof LAC (FN3) LAC argues that the section

(FN2) 28 U S.C 157(b)(2)(A) authorizes bankruptcy judges to
hear and determi ne, as core proceedings, "matters concerning the

adm ni stration of the estate". \Whether the post-confirmation
resolution of a dispute arising froma post-petition contract can
be constitutionally vested in a non-Article 11l federal judicial

of ficer as a core proceedi ng under circunstances where the estate
no | onger exists, and where the plan's consunmation i s not
contingent or dependent on a particular resolution, is a question
that is neither addressed nor deternmined by the holding in this
case. The issue was not raised.

(FN3) 28 U S.C. Sectionl57(b)(2)(C lists "counterclains by the
estate agai nst persons filing clains against the estate" as core
pr oceedi ngs.

islimted to counterclains arising fromthe sanme transaction
citing Lonbard-Vall v. New York City Hous. Dev. Corp. (In re
Lonbard-Vall), 48 B.R 986 (S.D.N. Y. 1985), and concludes that the
settl enent agreenent dispute does not arise fromthe sane
transaction as the contract. LAC reads the case too narrowy.
Lonbard sinply recogni zes that sone connection between the clains
must exist in order for bankruptcy courts to assert jurisdiction
under the 28 U S.C. Section 157(b)(2)(C. See: 1In re Lonbard, at
p. 990-91. The case does not stand for the proposition that the
countercl ai mmnmust be conpul sory in nature to enabl e the bankruptcy
court to assert jurisdiction under the section. The facts in
Lonbard are anal ogous to the facts here, in that, the dispute,

whi ch the court found to be core, involved a prepetition claim

al l eged to have been nodified by a post-petition agreenent that the
debtor claimed was breached. Certainly, the alleged post-petition
settl enent agreenent, in this case, has substantial connection with
LAC s claim even if the allegation nmght not present a conpul sory
count ercl ai m ( FN4)

LAC argues that it has a right to trial by jury, especially
regarding the all eged post-petition settlenment agreenent. However,
because LAC filed a claimin the estate, and because all egati ons



regardi ng both breach of the contract and the settl enent agreenent
are properly assertable by Brutger as core counterclains under 28

(FNM) In fact, the allegation appears to be the subject of either
an affirmative defense to the claim which would be waived if not
asserted, or a conpulsory counterclaim See: United States v.
Haywood, Robbins & Co., 430 F.2d 1077 (2nd Cir. 1970).

U S.C. Section 157(b)(2)(C, LAC has no right to a jury trial
regardi ng any portion of the dispute. See: Langenkamp v. Culp,
u. S , 111 S. . 330 (1990) (per curiam reh'g denied,
u. S , 111 S . C. 721 (1991); and Grandfinanciera, S A V.

Norberg, 492 U. S. 33, 109 S.Ct. 2782, (1989).
M.

LAC argues that the Court should transfer the proceeding to
the district court for reasons of judicial econony and under
principles of comty. Bankruptcy judges receive their authority to
hear and determ ne cases and proceedi ngs by reference fromthe
district court under 28 U S.C. Section 157. What has been referred
cannot sinply be transferred back because a bankruptcy judge m ght
think it a good idea. Authority must exist by statute or rule to
transfer a referred case, or a proceeding arising froma referred
case, back to the district court. Local Rule 204 provides for
transfer of matters by the Bankruptcy Court to the district court,
and does not authorize transfer of core proceedings of this type,
or of bankruptcy cases.(FN5) Accordingly, the Court is wthout
authority to transfer the adversary proceeding to the district
court.

However, LAC s argunents regarding judicial econony and
principles of comty are well taken. Brutger concedes that al
al l egations pleaded in this proceeding will require proof in the
district court actions agai nst the non-LAC def endants.

(FN5) Part Il of the Local Rules, where Rule 204 resides, was
promul gated by the district court, not by the Bankruptcy Court.

Determ nation of these issues in this Court will not likely be res
judicata in the district court as to those defendants. Brutger
does not argue otherwi se. Furthernore, the non-LAC defendants are
entitled to trial by jury in the district court.

VWil e Brutger conplains that LAC seeks to unreasonably del ay
resol ution of the controversy by its notion, Brutger put these
causes of action into play in the district court, not LAC The
result is the prospect of pieceneal resolution of related issues
and, perhaps nore inportantly, the prospect of inconsistent
results. One of the forunms where the actions are pendi ng shoul d
determ ne the propriety of maintaining separate cases as opposed to
consolidation. That determ nation should be made by the district
court for several reasons.

First, when substantial overlap between suits pending in
different courts has been denpnstrated, ordinarily the ultimte
determ nation of the need for a renedy lies with the first court in



whi ch suit was commenced. See: Boston and Marine Corp. v. United
Transportation, 110 F.R D. 323, 328-29 (D. Mass. 1986). Here, suit
was first commenced in the district court. Second, should
consol i dati on be appropriate, this Court could not absorb the
district court cases because it would be unable to obtain or retain
jurisdiction over the causes of action against parties other than
LAC. Finally, the district court apparently has full jurisdiction
over all issues and parties, should it determ ne to exercise it

t hrough wi t hdrawal of reference.

For the reasons stated, the district court should have the
opportunity, through consideration of w thdrawal of reference, to
det erm ne whet her judicial econony and principles of comty require
consolidation of this proceeding with the pending district court
actions. Furthernore, this Court believes that substanti al
possibility exists the district court will wthdraw reference of
t he adversary proceeding in considering the matter, and that,

t heref ore, good cause exists for suspending further discovery
pendi ng resolution of a nmotion tinely brought and heard.

V.

Based on the forgoing, IT IS HEREBY ORDERED: Di scovery in
this adversary proceeding is suspended on condition that Defendant
file its nmotion for withdrawal of reference within ten days from
the entry of this order, and that it obtain a hearing thereon
within thirty days fromthe filing of the notion.

Dat ed: April 9, 1992. By The Court:

D. O BRIEN
U S. BANKRUPTCY JUDGE



