UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In Re: CHAPTER 7

Russel | Dean Johnson
Bky. 3-93-2574

Debt or .

American Fam |y Financial Services, Inc. Adv. 3-93-203
Plaintiff,

VS. ORDER

Russel | Dean Johnson

Def endant .

Thi s dischargeability proceeding cane on for trial on April 4,
1994. Appearances are noted in the record. The Court, having
heard and received all relevant testinmony and ot her evidence, and
havi ng heard argunments and reviewed briefs of the parties, and
being fully advised in the matter, now makes this Order pursuant to
t he Federal and Local Rul es of Bankruptcy Procedure.

l.

On Septenber 17, 1991, M. Johnson, the Defendant, borrowed
$8,235 from Anerican Fam |y Financial Services, Inc., the
Plaintiff. The | oan was secured by a 1987 pick-up truck owned by
M. Johnson. By June 1992, the loan was in default with a bal ance
owi ng of approximately $6,000. The truck was worth $8,000 at that
time. Anerican Famly advised M. Johnson that the account nust
i medi ately be brought current or the vehicle surrendered. In
response, M. Johnson delivered two nsf checks early in the sunmer.
American Fanmly retained a repo agent and went after the truck

M. Johnson avoi ded repossessi on of the truck during the
sumer and into the fall, while continuing to assure American
Fam |y that paynent would be forthcoming. Finally, on Novenber 23,
1992, M. Johnson told the Anerican Family enpl oyee in charge of
the account that the truck had been sold and that paynent woul d be
made within a day. Paynent was not nade.

Several nonths later, on May 24, 1993, M. Johnson filed for
relief under 11 U S.C. Chapter 7. During pendency of the case, M.
Johnson expl ained to Anerican Fam |y that, in Novenber of 1992, he
had delivered the truck to a M. Roy Doris for inclusion in a
"package sale" of vehicles to a buyer somewhere in South America.
Unfortunately, M. Doris had since died, and left no trace of the
truck or the transaction. M. Johnson told Anerican Famly that he
had no i dea where the truck m ght be, and, worse yet, that he had
never been paid for it. He said that he retained the title to the
vehicl e, though.



American Fam |y was not satisfied with the explanation. The
Plaintiff sued to have its debt in the anbunt of $7,382 determ ned
nondi schargeabl e under 11 U S.C. Section 523 (a)(6), for wllful
and malicious conversion of its collateral

.
11 U.S.C. Section 523 (a)(6) provides:
(a) A discharge under section 727, 1141, 1228(a),
1228(b), or 1328(b) of this title does not discharge an
i ndi vi dual debtor from any debt --

(6) for willful and malicious injury by the debtor

to another entity or to the property of another entity;

W ongful disposition of collateral can be nondi schargeabl e conduct
under the statute. See: Universal Pontiac-Buick-GVC Truck Inc. v.
Rout son, 160 B.R 595 (Bankr. D. M nn. 1993).

M. Johnson was clearly in default under his contract with
Amrerican Famly in the summer of 1992. The Plaintiff demanded
surrender of the truck at that time unl ess paynment was made. Wen
paynment was not forthcom ng, American Famly hired a repo agent to
retrieve the vehicle. M. Johnson knew that the Plaintiff was
attenpting to take its collateral, and prevented repossession for
several nonths while he still had control of it. Under the
contract, the Defendant was obligated to "gather the collateral
and nake it available for [Arerican Fanmly] to take possession”
upon demand if in default. See: Exhibit 1, Conbination D sclosure
Statement, Prom ssory Note and Security Agreenent, par. 9.

M. Johnson intentionally and wongfully wi thheld the
collateral fromthe Plaintiff, and subsequently nade an
unaut hori zed di sposition of it. In doing so, the Defendant
willfully destroyed Anerican Famly's interest in the truck.
American Fam |y had demanded its collateral, and M. Johnson was
obligated to surrender the truck. He chose not to do so. Instead,
M. Johnson deliberately made an unaut hori zed di sposition of the
vehi cl e, knowi ng and intending that the Plaintiff would be deprived
of its right to possession and control over its |iquidation

M. Johnson offers the fact that he held onto the title of the
vehi cl e as evidence of his good faith and his own victim zation in
the transaction. The offer is not persuasive. American Fanmly's
nane appeared on the title as a secured party, and its signature
woul d have to be forged for a newtitle to be issued free of
Arerican Famly's interest. But title was evidently not inportant
to disposition of the vehicle in South Anerica. Regardless, M.
Johnson cannot now escape the consequences of his w ongful
di sposition of the vehicle by insisting that he neant no harmto
American Famly's interest in the truck

Conversion is willful and malicious, when transfers in breach
of security agreenents are in issue, where: "...the conduct is (1)
headstrong and knowing ("willful") and, (2) targeted at the
creditor ("malicious"), at least in the sense that the conduct is
certain or alnost certain to cause financial harm In re Long, 774
F.2d 875, 881 (8th Cir. 1985). Addressing the financial harm
element, this Court held in Routson, supra, that:

Loss to the creditor of the interest in the property

converted, is, ordinarily, sufficient financial harmto

make a willful conversion malicious. Utimate failure to

pay the secured debt is sinply the ripening of the harm

into a viable cause of action for fixed damages. The

m sconduct that results in nondischargeability is the

i nci dent of knowi ngly, intentionally and wongfully



destroying the interest converted, not the later failure

to pay the underlying debt

Rout son, at 607.
The conversion here was both willful and nalicious. The debt is
nondi schar geabl e and shoul d be excepted from M. Johnson's genera
11 U.S. C. Section 727 discharge.

M.

Based on the forgoing, it is hereby ordered: the debt of
Russel | Dean Johnson to Anerican Family Financial Services, Inc. in
t he amount of $7,382 (as of April 4, 1994) is not discharged by the
general discharge entered in the Defendant's Bankruptcy Case No. 3-
93- 2574, but the debt remains owing by the Defendant to the
Plaintiff.

LET JUDGVENT BE ENTERED ACCORDI NGLY.

Dated: April 22, 1994. By The Court:

DENNIS. D. O BRI EN
U S. BANKRUPTCY JUDGE



