UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON
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In re:

GARY LEE | MVERFALL, ORDER SUSTAI NI NG DEBTOR S
OBJECTI ON TO CLAI M OF SEARS
ROEBUCK & COVPANY
(CLAIM NO. 3)
Debt or .
BKY 97- 33548
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At St. Paul, Mnnesota, this day of January,
1998.

This Chapter 13 case canme on before the Court on
Sept ember 24, 1997, for hearing on the Debtor's
objection to the claimof Sears, Roebuck & Conpany
("Sears"), filed as daimMNo. 3. The Debtor
appeared by his attorney, Randall Smth, UAWFord
Legal Services Plan. Sears appeared by its
attorney, Janes J. Kirshbaum Upon the objection
Sears's witten response, and the argunents of
counsel, the Court makes the follow ng order

FI NDI NGS OF FACT

1. The Debtor filed a voluntary petition for
debt adjustnment under Chapter 13 on May 23, 1997.

2. On his Schedule F, "Creditors Hol di ng
Unsecured Nonpriority Cains,"” the Debtor included
an entry for Sears. He described the consideration
for the claimas "Credit Purchases,” and stated the
anount as $3, 843. 00.

3. In the plan that he filed on May 23, 1997,
the Debtor proposed to pay a total of $8,892.00 to
the Standing Trustee over a period of 36 nonths.
The pl an does not include any class for a secured
claim It provides for the full amount of the
Debtor's paynents, net of the Trustee's fee, to be
applied to a stated total of $43,847.00 in unsecured
debt .

4. Sears tinmely filed an objection to
confirmation. It alleged that it had asserted a
claimin the total of $3,843.90, "of which $975.00
[was] a secured amount,” by filing a proof of claim
on June 26, 1998.(1F) The text of Sears's objection did
not precisely set forth its theory; apparently,
Sears was maintaining that it was entitled to a
separatel y-cl assified secured claim in an anount
equal to the stated "repossession value of [the
Debtor's] secured purchases . . . "

5. At the July 31, 1997 hearing on
confirmation of the Debtor's plan, counsel agreed
that the Debtor's counsel would re-raise the issue
of Sears's secured status by objecting to its filed
claim

6. On the face of its proof of claim in the



bl ank for "Brief Description of Collateral,’
recites "PURCHASE MONEY SECURI TY | NTEREST." The

Sear s

proof of claimincludes several attachments. These
i nclude a conputer printout entitled "Dl -- account

di splay,” run off on a dot-matrix printer, which
apparently some sort of account history, and five

S

phot ocopi es of what appear to be charge slips issued
on a retail revolving credit card account. Each one

of these slips includes the foll ow ng | egend:

PURCHASED UNDER MY SEARSCHARGE
AGREEMENT, | NCORPORATED BY REFERENCE
| GRANT SEARS A SECURI TY | NTEREST
IN TH S MERCHANDI SE UNTI L PAI D

UNLESS PRCH BI TED BY LAW

7. On their face, these charge slips include

the followi ng recitations:
Apparent Date Description

09/ 27/ 94 2057 43731 TV F27251W MDS $449
04/ 28/ 95 20 89251 M CROMAVE, SAL $139. 99T

9V BATTERY SAL .

BELLSTH 47 NDS 21

05/ 25/ 95 57 55315 PA4HVPV4 NDS 29.

09/ 17/ 95 TV CT-20& SAL 284.
10/ 01/ 95 PAAHVPV451 NDS 229

11/ 15/ 95 32 14104HUM DI FI ER, SAL 69.
8. There are no other attachments to Sears

proof of claim In particular, there is no other
attachnment containing the Debtor's signature.
CONCLUSI ONS OF LAW

1. Sears had the procedural burden of
producing all witings that evidenced the secured
claimit asserted in this case.

2. The signed witings attached to Sears's
proof of claimcontained descriptions of the
property in which it asserts a security interest,
with sufficient specificity to satisfy Mnn. Stat.
Section 336.9-203(1)(a), as to the transactions of

99T

99T
99T
99T
99T
99T
99T

S

Sept enber 27, 1994, Septenber 17, 1995, and Novenber

15, 1995, and the first two itens noted for the
transaction of April 28, 1995. They do not conta
descriptions with sufficient specificity to satisf
that statute, for any of the other transactions.
3. The signed witings on file do not ident

n
y

ify

t he debt that would be secured by Sears's asserted

lien by its amount or scope, with sufficient
specificity for those witings to constitute a

security agreenent within the contenplation of Mnn

Stat. Section 336.9-203(1)(a).

4. Neither do the witings identify the
duration of the attachnent of Sears's asserted
security interest with sufficient specificity for
those witings to constitute a security agreenent
within the scope of Mnn. Stat. Section 336. 9-
203(1) (a).

5. The witings on file, then, do not
constitute a security agreenment that on its face
grants Sears a security interest in any of the



assets descri bed.

6. Accordi ngly, Sears does not have an all owed
secured claimin any anmount for the purposes of this
case.

7. Sears has an all owed unsecured claimin the
amount of $3,843.90 for the purposes of this case.
DI SCUSSI ON

The gist of the Debtor's objection to Sears's
claimis sinple: while he does not dispute that he
owes Sears the anmount stated on its proof of claim
he denies that Sears holds an al | owabl e secured
claimfor treatnment under a plan of debt adjustnent.
The rel evant facts are docunentary in origin and
nat ure.

The starting point is the requirenment of

Fed. R Bankr. P. 3001(c):

Cl aimBased on a Witing. Wen a claim.

is based on a witing, the original or

a duplicate shall be filed with the proof

of claim If the witing has been | ost or

destroyed, a statement of the circunstances

of the loss or destruction shall be filed

with the claim

This rul e inposes the procedural burden of producing
docunentary proof of secured status on any creditor
that asserts such, when it proves up its claim
pursuant to 11 U S.C. Section 501(a) and Fed. R
Bankr. P. 3001. (2F) In re Catron, 198 B.R 905, 907
(Bankr. MD. N C 1996). See also In re Papercraft
Corp., 187 B.R 486, 500 (Bankr. WD. Pa. 1995)
(under Rule 3001(c), proof of claimnust include
supporting docunmentation if it exists); Inre
Li ndel| Drop Forge Co., 111 B.R 137, 142 (Bankr.
WD. Mch. 1990) (if supporting witing is |ost or
destroyed, creditor nust include explanation re:
circunstances). Conpliance with this rule enables
the proof of claimto achieve the status provided in
Fed. R Bankr. P. 3001(f). 1In re Los Angeles
Internat'l Airport Hotel Assoc., 106 F.3d 1479, 1480
(9th Cr. 1998), aff'g 196 B.R 134 (Bankr. 9th Gir.
1996). Failure to provide the supporting witing
deprives the proof of claimof this evidentiary
status. In re Los Angeles Internat'l Airport Hote
Assoc., 196 B.R at 139. Cenerally speaking, a
creditor should have an opportunity to renedy a
"harm ess error™ in failing to provide the
docunentation required by Rule 3001(c). Inre
St oecker, 5 F.3d 1022, 1028 (7th Cr. 1993).
However, when the creditor is |arge, sophisticated,
and clearly aware of the rule's neaning, that
opportunity cones in the context of a claim
objection framed under the rule. Thus, when--as
here--a clai mant has had two opportunities to neet
Rul e 3002(c), its rights as a secured party should
be fixed by the record as it stands when the court
undertakes its determ nation

The parties tacitly agree that Sears granted the
Debtors credit through a retail revolving charge
account. Sears has not produced an agreement or



ot her document executed by the parties at the
i nception of the account arrangement, to set forth
the ternms of the ongoing rel ationshi p--even though
the charge slips in the record purport to
i ncorporate such an agreenment by reference. Because
it had the burden to fully docunent its claimfor
t he purposes of this case, Sears's right to a
secured status nust stand or fall on the facial
content of the charge slips alone.(3F)

As the Debtor points out, that content raises
two maj or issues.

Sufficiency of Description of Collateral

M nn. Stat. Section 336.9-203(1) governs the
creation of security interests in personal property.
Subj ect to several qualifications not relevant here,
that statute provides, in pertinent part:

. a security interest is not

enf orceabl e agai nst the debtor or third

parties with respect to the collateral and

does not attach unl ess:

(a) . . . the debtor has signed a
security agreenent which contains
a description of the collatera

(b) val ue has been given; and

(c) the debtor has rights in the
col I ateral

See, in general, Janes Talcott, Inc. v. Franklin
Nat'|l Bank of Mls., 194 NNW2d 775, 781-782 (M nn
1972); Corporate Financers, Inc. v. Voyager Trading
Co., 519 N w2ad 238, 241-242 (Mnn. App. 1994); FBS
Busi ness Fin. Corp. v. Edison Fin. Goup, Inc., 464
N. W 2d 304, 306 (Mnn. App. 1990).

The statute, then, establishes two of the facial
docunentary requisites for a grant of a security
agreement: signature by the debtor and a
description of the collateral. As to the latter

any description of personal property
is sufficient whether or not it is
specific if it reasonably identifies what
i s descri bed.

Mnn. Stat. Section 336.9-110.

The test of sufficiency of a description

| aid down by this section is that the
description do the job assigned to it--that
it make possible the identification of the
t hi ng descri bed.

Uni form Commerci al Code Comrent to Mnn. Stat. Section
336.9-110. In an early decision applying the
M nnesot a enactnment of Article 9, it was hel d:



The principal function of a description of
the collateral in a security agreenent is
to enable the parties thenselves or their
successors in interest to identify it,
particularly if the secured party has to
repossess the collateral or reclaimit in
a | egal proceeding.

James Tal cott, Inc. v. Franklin Nat'l Bank of Mdls.,
194 N.W2d at 782.

VWil e these authorities do not identify it as
such, one consideration in passing on the
sufficiency of a description in a security agreenent
shoul d be the Iikelihood of confusion as to the
identity of the encunbered assets--whether that be
on the part of parties to the subject transaction
conpeting secured parties, actual or potential; or
public officers or officials involved in |ater |ega
proceedi ngs to enforce the security interest.

Here, the Debtor takes issue with the one-line
appel | ati ons assigned on the face of the charge
slips to the goods he purchased at Sears; he
mai ntai ns that these recitations would not enable a
third party to pick the subjects out from"sinilar
goods the [Debtor] mght possess.”

This point is not well-taken as to nost of the
entries. The recitation of a class of household
appl i ances such as "M CROMVE, " "TV," or
"HUM DI FI ER, " acconpani ed by a nodel nunber, is
certainly enough to enable a repossessing officer to
di stingui sh the subject from"simlar goods"; nodel
nunbers are al nost al ways prom nently displayed on
such items. Further, it just would not be
reasonable to require a high-volune retailer to
identify such goods by individual serial nunber for
each charge transaction. (4F)

On the other hand, the entries for May 25 and
Cctober 1, 1995, and the third line for the Apri
28, 1995 transaction, |eave one quite in the dark as
to just what is signified; there is no intelligible
abbrevi ati on, whole word, or phrase to acconpany the
nodel or inventory nunber recited on the charge
slip. As to these charged purchases, the docunents
at bar do not enable the "reasonable identification"
of the putative collateral; whatever the sufficiency
of the remai nder of the docunments, they cannot be
deened to create a security interest for the
transacti ons consunmat ed on those dates.

The result on the Debtor's first theory, then
is split between the parties. The outconme, however,
ends up driven by the Debtor's other argunent.

Sufficiency of Language of Terns of G ant

The Debtor's second theory sounds nore under
bankruptcy |law, Rule 3001(c). The gist of it is
that if Sears holds a security interest at all, it
does so only by virtue of an integrated contract



consisting of the terns of the "Searscharge
agreement” and the recitals on each charge slip.(5F)
argues that Sears's secured claimnmust fail because
it has not produced the |arger part of the text of
this contract --that which identifies the debt for
whi ch the purchased itens stand as collateral, and
specifies the terns under which the security
interest attaches to and is released fromthe
col I ateral

Going as it does to the technical process of
proving up a claimfor the adm nistration of a
bankruptcy estate, this point is well-founded. The
M nnesota Court of Appeals has nade it clear that a
security agreenent should specifically identify the
debt for which it creates a lien; at the very |east,
a joint reading of the security agreenent and the
underlying debt instruments should enable one to
determ ne just when a debtor can demand rel ease of
a security interest. See Kadlec Motors, Inc. v.
Knut son, 383 N.W2d 342, 345-346 (M nn. App. 1986)
(where notor vehicle installnent contract setting
forth financing terns for autonobile purchase fails
to identify second vehicle already owned by debtor
as additional collateral, and separate security
agreenent identifying second vehicle does not recite
terns of financing or value of second vehicle,
creditor is not given valid security interest in
second vehicle). See also Corporate Financers, Inc.
v. Voyager Trading Co., 519 N.W2d at 241-242.(6F)

As the Debtor points out, the requirenent that
a security agreenent identify the underlying debt is
nore pointedly applicable in the case of a revol ving
charge account under which a retailer purports to
retain a security interest in inexpensive and
depreci abl e consuner goods. A consunmer has every
right to know the ternms under which such
encunbrances attach, persist, and | apse or
term nate. Can the consuner demand a rel ease of
particul ar goods based on an anortization of their
purchase price under a first-in, first-out method?
O is there to be a tacit cross-collateralization ad
infinitum wth security interests agai nst burned-
out toaster ovens and obsol escent vi deo-cassette
recorders to follow theminto the garbage can, years
after their purchase and depreciation, nerely
because the debtor continues to maintain an unpaid
bal ance on account of |ater purchases of blue
jeans, curtain rods, and cookware? The issue is far
from academ c; sonme major retailers--Sears in their
forefront--accuse debtors in bankruptcy of
conversion when they are unwilling to reaffirmon
charge-card debt and do not account for household
appl i ances and ot her goods in which Sears decides in
hi ndsi ght to assert a lien.

As the Debtor further suggests, the issue
achi eves special focus where the goods were bought
some time before the bankruptcy filing--as here,
where the contested purchases occurred between
ei ghteen nonths and three years before he filed for
bankruptcy. |If a debtor has made significant



paynments on the charge account over a conparabl e
(and not inconsiderable), period, how are they to be
applied in identifying the encunbered status of
particul ar goods?

Al of this, of course, is governed in the first
i nstance by contract. This is precisely why Rule
3001(c) requires proof of the contractual basis for
clains that were originally evidenced by a witing:
to enable the court, the trustee, the debtor, and
other creditors to content thenselves as to the bona
fides of the claim This pronotes certainty in the
accordi ng of proper priority, parity, and secured
status to the claim (7F) Wthout full evidence of the
col lateralized status of a claimbefore the
Bankruptcy Court, its hol der cannot be accorded the
deference owed to a properly secured party.

The sparse docunents in the record do contain
| anguage of grant under the Debtor's signature; as
to nost of the transactions they contain an adequate
description of the purported collateral. However,
they are fatally defective in the matter of
identifying the debt that is to be secured, and the
reci procal rights of pledgor and pledgee as to the
paynment of that debt and the retention of the
security. They do not establish a valid and
enforceabl e security interest under the M nnesota
caselaw cited. The subm ssions with Sears's proof
of claim then, are not enough of a "witing"
evi dencing a secured status, to satisfy Rule
3001(c). Because Sears has not proved up a secured
claimin the first instance, it is not entitled to
the al |l owance of one for the purposes of this case. (8F)

Concl usi on
The Debtor's objection to Sears's clai mnust be
sustai ned. Because this resolves the issue posed by
Sears's objection to confirmation, the proceedi ngs
on the Debtor's plan need be held in abeyance no
| onger.

I T 1S THEREFORE ORDERED:

1. The Debtor's objection to Sears's claimis
sust ai ned.

2. For all further purposes in this case,
i ncluding distribution under a confirmed plan, Sears
will hold an allowed unsecured claimin the anount
of $3, 843. 90.

3. The Debtor's plan will be confirned by
separ at e order.

BY THE COURT:

GRECORY F. KI SHEL

U S. BANKRUPTCY JUDGE
(1F) The latter is an error. The face of Sears's
proof of claim assigned no. 3 on the clerk's
clains register, recites a date of June 26, 1997.
As evidenced by a receipt-stanp, however, the



clerk of this Court did not receive it for filing
until July 7, 1997.
(2F)In doing so, it then dovetails with Fed. R
Bankr. P. 3001(f):

Evidentiary Effect. A proof of claim

executed and filed in accordance with

these rules shall constitute prinma facie

evi dence of the validity and anount of

the claim
(3F) The conputer printout titled "D-1 Account
Di spl ay” is inconprehensible; the reason for
including it as an attachnent is quite obscure.
(4F) The Debtor has not invoked a corollary point--
the potential difficulty of identifying the
encunbered one fromtwo itens of the sane nodel
nunber present in a debtor's househol d, where
Sears holds a security interest in only one such
item In that situation, Sears's failure to
recite a serial nunber on its charge-account
records would properly subject it to the risk of a
choi ce by the repossessing officer, who mght well
be subject in turn to the suasion of the debtor
it would have no cause for conmplaint, were it to
end up with the one in |l ess desirable condition
(5F) The Debtor does not frame his position in so
many words, but that is the clear inport of his
t heory.
(6F) Though the Corporate Financers court did not
state as such, it appears to have envisioned this
requi renent as inherent in the statutory
requi renent that val ue nust be given for the grant
of security interest. 1d.
(7F)To like effect, Fed. R Bankr. P. 3001(d)
requires a proof of claimto docunent the
perfection of a secured cl ai m-because | ack of
perfection and defective perfection can subject a
creditor's lien to avoi dance or subordi nation
under 11 U S.C. Sections 544, 547, and 548.
(8F)It may be beside the point to nention it, but
this deci sion does not pass on whether Sears can
take an enforceabl e purchase-noney security
i nterest through the docunentation of its custoner
charge accounts--and it certainly does not reach
the i ssue of whether the | anguage of the
"Searscharge Agreenment” is sufficient to grant it
one.



