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I nt roducti on

Before the Court is Appellant's appeal froman O der of
the United States Bankruptcy Court.(FNl) The O der sustained
the Appellee's objection to Appellant's priority claimand
determ ned that unpaid workers' conpensation prem uns are not
entitled to priority status under 11 U S.C. Section
507(a) (4).

Backgr ound

Appel | ant Enpl oyers | nsurance of Wausau ("Wausau") is a
participating insurance carrier under the M nnesota Assigned
Ri sk Plan ("ARP"). The ARP provi des workers' conpensation
i nsurance for M nnesota enployers who are unable to obtain
coverage through traditional market channels.

On Cctober 18, 1986, Wausau began providi ng workers'
conpensation i nsurance to HLM Corporation ("Debtor") pursuant
to the Mnnesota ARP. The Debtor filed a petition for relief
under Chapter 11 of the Bankruptcy Code ("the Code") on My
21, 1992. On June 25, 1992, the proceedi ngs were converted
to a Chapter 7 proceeding and the Appell ee was appoi nted
t rust ee.

On August 20, 1993, Wausau filed a proof of claim (daim
No. 20) against the Debtor in the anount of $490, 479. 00.

This claimrepresents the pre-petition workers' conpensation
prem uns due for three relevant policy periods. Wusau

mai ntai ns that $149, 704. 00 of the clai manobunt was the prem um
incurred within 180 days fromthe date the Debtor

filed its bankruptcy petition. Wusau contends that this



portion of the unpaid premiuns is an unsecured priority claim
under Section 507(a)(4) of the Code because it constitutes
"contributions to an enpl oyee benefit plan.” On January 20,
1994, the Trustee filed an objection to Wausau's claimon the
grounds that the amount cl ai ned was inaccurate, and that the
claim regardl ess of anpunt, was not entitled to priority
status under Section 507(a)(4). The Trustee contends that
the claimis a general unsecured claimfor unpaid insurance
prem umns.

A hearing on the Trustee's objection was held before the
bankruptcy court on February 23, 1994. On March 18, 1994,
t he bankruptcy court issued its Order sustaining the
Trustee's objection, In re HLM Corp., 165 B.R 38 (Bankr. D
M nn. 1994), hol ding that unpaid workers' conpensation
prem unms are not entitled to priority under Section 507(a)(4)
of the Code; accordingly the bankruptcy court did not address
whet her the cl ai nred anobunt was cal cul ated properly. This
appeal foll owed.

This Court has jurisdiction to hear Wausau's appea
pursuant to 28 U.S.C. Section 158(a) and 28 U.S.C. Section
1334(a).

Di scussi on

The facts in this case are not disputed. The narrow
| egal issue before the Court is whether Section 507(a)(4)
entitles Wausau to a priority claimfor unpaid pre-petition
wor kers' conpensation i nsurance prem uns earned within 180
days prior to the Debtor's bankruptcy petition. This is a
guestion of law, and the Court accordingly reviews the
bankruptcy court's decision de novo. In re Mathiason, 16
F.3d 234 (8th Crc. 1994). This issue is a question of first
inmpression in this District and the Eighth CGrcuit.
Unl ess the Code specifically creates an exception
secured clains are given priority and satisfied before any
payments for unsecured clainms. Section 507(a)(4) creates a
fourth-level priority status for certain unsecured pre-petition clains.
Specifically, Section 507(a)(4) provides that:
The foll owi ng expenses and cl ains have priority in the foll owi ng
order .... (4) Fourth, allowed unsecured clainms for contributions
to an enpl oyee benefit plan -
(A) arising fromservices rendered within 180 days
before the date of the filing of the petition or
the date of the cessation of the debtor's business,
whi chever occurs first

11 U.S.C. Section 507(a)(4). The question on this appeal
then, is whether unpaid workers' conpensation prem uns are
"contributions to an enpl oyee benefit plan.” In resolving
this question, the Court initially recognizes that a
presunption exists favoring an equal distribution of a
bankrupt debtor's Iimted resources; as a result, statutory
priorities within the Code should be narrowy construed. See
Trustee's of Amal gamated Ins. Fund v. McFarlin's, Inc., 789
F.2d 98, 100 (2d GCir. 1986) (holding that priorities under
Section 507(a)(4) must be narrowy construed) (citing, inter
alia, Joint Indus. Bd. of Elec. Indus. v. United States, 391
US 224, 228, 88 S. C. 1491 (1968)); In re Lull Corp., 162
B.R 234, 239 (Bankr. D. Mnn. 1993) (sane). Wth this
canon of construction in mnd, the Court will determ ne the



scope of Section 507(a)(4) by looking at its plain | anguage,
| egi sl ative history, and purpose.

As the bankruptcy court properly recogni zed, the
starting point for resolving this issue is the | anguage of
the Code itself. United States v. Ron Pair Enters., Inc.,

489 U. S. 235, 241, 109 S. . 1026, 1030 (1989). The plain
meani ng of the Code is conclusive, except in the "rare cases
[in which] the literal application of a statute will produce
a result denonstrably at odds with the intentions of its
drafter.” 1d. at 242, 109 S. (. at 1031 (quoting Giffin v.
Cceanic Contractors, Inc., 458 U S. 564, 571, 102 S.Ct. 3245,
3250 (1982)). Although the Code provides definitions for
over 50 different ternms, it does not specifically define the
phrase "enpl oyee benefit plan." Because the Code does not
provide a definition, Appellant urges the Court to look to
the construction of "enpl oyee benefit plan" as the phrase is
used in the Enpl oyee Retirement |Incone Security Act of 1974
("ERISA"), 29 U S.C. ch. 18 (1985 & Supp. 1994). Unlike the
Code, ERI SA does define the term "enpl oyee benefit plan."(FN2)
This definition does not specifically refer to

wor kers' conpensation i nsurance policies. Nonetheless, a

wor kers' conpensation insurance policy may fit within the
scope of the ERISA definition. Courts have devel oped

gui del i nes for determ ning whether an "enpl oyee benefit plan"
exi sts for ERI SA purposes when the proffered plan is not
literally within the ternms of the ERI SA definition. See Donovan
v. Dillingham 688 F.2d 1367 (11th Gr. 1982).

A wor kers' conpensation insurance policy may or may not
fit within these court-devel oped guidelines. Contrary to
Appel | ant's assertions, however, whether workers
conpensation insurance fits within a court's construction of
"enpl oyee welfare plan” is irrelevant. The ERI SA definition
and associ ated court guidelines were designed to effectuate
t he purposes of ERI SA, not the Bankruptcy Code. Congress
specifically limted its ERI SA Section 1002 definitions,
stating that they were "for the purposes of this [Section
1002] subchapter.” 29 U S.C. Section 1002. Wausau has not
cited any conclusive legislative history or related materi al
to show Congress intended the ERI SA definition to be
i ncorporated into the Bankruptcy Code. |ndeed, the fact that
Congress specifically defined over 50 terns in the Code shows
that if Congress intended anything other than the ordinary
meani ng of the phrase "enpl oyee benefit plan,” it knew how to
do so with unm stakable clarity. In spite of this, Wusau
asks the Court to interchange a definition froman unrel at ed
statute pronul gated four years earlier. It is not the
Court's role to read the ERISA definition into Section 507(a)(4)
of the Bankruptcy Code. That is a task for
Congr ess. ( FN3)

Al t hough Congress did not define the phrase "enpl oyee
benefit plan,"” Congress did provide specific guidance on how
to interpret that phrase. Congress explained with unusua
particularity why Section 507(a)(4) was promul gated, stating:

Par agraph (4) [of Section 507(a)] overrules United

St ates Enbassy Restaurant, 359 U S. 29 (1958) [and Joint

Industries Board v. United States, 391 U S. 224 (1968)],

which held that fringe benefits were not entitled to wage

priority status. The Bill recognizes the realities of

| abor contract negotiations, under which wage demands are

often reduced if adequate fringe benefits are substituted.



The priority granted is limted to clainms for contributions
to enpl oyee benefit plans such as pension plans, health or

life insurance, and others arising fromservices perforned

after the earlier of one year...

H R Rep. No. 595, 95th Cong., 2d Sess. 357 (1977) reprinted in 1978
U S. Code Cong. & Admin. News 5963, 6313; S. Rep. No.
989, 95th Cong. 2d Sess. 69 (1978) reprinted in 1978 U. S
Code Cong. & Admin. News 5787, 5855. Against this backdrop
the issue before the Court becones whet her, under the plain
meani ng of its ternms, enployer workers' conpensation
i nsurance preni um paynments shoul d be equated w th bargai ned-for fringe
benefits such as contributions to pension plans,
heal th i nsurance, or life insurance. The plain nmeaning of
t hese words shows they should not.

Payments for a workers' conpensation policy are not
bar gai ned-for substitutes for wages. In Mnnesota, they are
mandat ed by statute. M nnesota Statutes section 176.181
subd. 2 requires that, unless specifically exenpted,
M nnesota enpl oyers nust either 1) carry workers
conpensati on i nsurance or 2) denonstrate the ability, and
receive witten authorization, to be self-insured. Thus, in
"the realities of contract negotiations,” unlike nedical
health and |ife insurance, paynment of workers' conpensation
premuns is irrelevant to the bargaining process. Enployers
may not choose to forego purchasi ng workers' conpensation
i nsurance, and enpl oyees may not choose to accept a hi gher
wage in lieu of the insurance. As a result, paynments to a
wor kers' conpensation i nsurance carrier are not bargai ned-for
wage substitutes.

Mor eover, an enpl oyer does not buy workers' conpensation
i nsurance to "benefit" its enpl oyees under the ordinary
meani ng of the term First, as noted, an enpl oyer purchases
wor kers' conpensation i nsurance because it is required to do
so by statute. Second, and nore fundanmentally, workers
conpensation i nsurance sinply serves as a nethod for an
enpl oyer to allocate risks. It allows an enployer to nake a
finite, predictable outlay rather than risking unpredictable
and potentially crippling workers' conpensati on paynents to
i njured enpl oyees. The enployee's right to paynent is exactly
the sane, regardl ess of whether it cones directly fromthe
enpl oyer or indirectly fromthe carrier. This right
to paynent is fixed by statute and totally unaffected by the
i nsured or uninsured status of an enployer.(FNd) Mnn. Stat.
Section 176.021, subd. 1 (1992) (holding enployers subject to
wor kers' conpensation laws liable to any enpl oyee for work
related injury). This is a marked contrast to nedi cal
health, or life insurance. These latter types of insurance
confer upon enployees a right to paynent they would ot herw se
be without. As such, they are manifestly fringe benefits. (FN5)
These rights to paynent are rights the enpl oyee woul d have
have to purchase but for the enployer's contribution
whereas wi th workers' conpensation insurance, it is the
enpl oyer, not the enployee, who is insured. To the extent
there is a benefit at all, it belongs to the enpl oyer.

Both Section 507(a)(4)'s plain | anguage and its
| egislative history, as reflected in the House and Senate
Reports, denonstrate that contributions to an "enpl oyee
benefit plan" are not the sane as enpl oyer's workers
conpensation prem um paynments. This construction of the



phrase "enpl oyee benefit plan" is also consistent with the
pur poses of the Code. Section 507(a)(4) was adopted
specifically to place non-nonetary conpensati on owed by a
debtor to its enployees on the sane | evel as wage
conpensation. As discussed, workers' conpensation insurance
paynments are not a wage substitute. More generally, the Code
was promul gated to ensure the fair and uni formtreatnent of
creditors. To that end, preferential treatnent is given to
unsecured creditors only in exceptional circunstances.
VWausau has provided no conpelling reason to show
why funds shoul d be taken from HLM Corporation's ot her
unsecured creditors and given to it.

The Court has exam ned Section 507(a)(4)'s |anguage,
hi story, and purpose. Typically, in addition to these
sources, courts rely on other judicial interpretations of a
statute. Neither the District of Mnnesota nor the Eighth
Crcuit has addressed the issue before the Court.
Furthernore, the decisions fromother jurisdictions relating
to Section 507(a)(4) are not helpful; in fact, they are
irreconcilable. (See Inre Arrow Carrier Corp., 154 B.R 642
(Bankr. D. N.J. 1993) (holding that unpaid, pre-petition
wor kers' conpensation prem uns are not "enpl oyee benefit
pl an" contributions under Section 507(a)(4)); Enployers Ins.
of Wausau v. Plaid Pantries, Inc., 10 F.3d 605 (9th Cr.
1993) (holding that unpaid, pre-petition workers
conpensation premuns are "enpl oyee benefit plan”
contributions under Section 507(a)(4)); In re Jet Florida
Sys., Inc., 80 B.R 544 (S.D. Fla. 1987) (holding that ERl SA
definition of "enpl oyee benefit plan" was not incorporated
into Section 507(a)(4)); Inre AOV Indus., Inc., 85 B.R 183
(Bankr. D. D.C 1988) (holding that ERI SA definition of
"enpl oyee benefit plan” was incorporated into Section
507(a) (4)).

Concl usi on

Based upon the files, records and proceedi ngs, and for the reasons
herein provided, IT IS ORDERED t hat the Menorandum Order Sustaining the
Trustee's (bjection to aimNo. 20 i s ARRI RVED

Dated: Novenber 14 , 1994.
/sl Richard H Kyle
Rl CHARD H. KYLE
United States District Judge

(FN1) United States Bankruptcy Judge Nancy C. Dreher

(FN2) 29 U.S.C. Section 1002(3) provides that an

"enpl oyee benefit plan" means an "enpl oyee wel fare benefit

plan. . . ." 29 U S.C Section 1002(1) then provides:

(1) The terms "enpl oyee welfare benefit plan" and

"wel fare plan" nean any plan, fund, or program which was
heretofore or is hereafter established or maintai ned by
an enpl oyer or by an enpl oyee organi zation, or by both,
to the extent that such plan, fund, or program was
established or is maintained for the purpose of
providing for its participants or their beneficiaries,
t hrough t he purchase of insurance or otherw se, (A)
medi cal , surgical, or hospital care or benefits, or
benefits in the event of sickness, accident, disability,



death or unenpl oynent, or vacation benefits,
apprenticeship or other training prograns, or day care
centers, scholarship funds, or prepaid | egal services,
or (B) any benefit described in section 186(c) of this
title (other than pensions on retirenment or death, and
i nsurance to provide such pensions).

Not ably, 29 U. S.C. Section 1003(b)(3) excludes fromthe

statute's coverage any plan if "such plan is maintained

solely for the purposes of conplying with applicable

wor krmen' s conpensation or disability insurance plans.”

(FN3) The havoc that would result if the definitions of

terns in different federal prograns were interchanged and
intermngled by the judiciary as the Appellant's theory
requests is staggering. As a sinple but poignant exanple,
the Court found at |east nine different definitions of the term
"enployer” within the federal |abor |aws alone. See 29

U S.C. A SectionSection 152(2) (labor managenent rel ations),
262(a) (Fair Labor Standards Act), 630(b) (age discrimnation
in enmploynment), 652(5) (Occupation Safety and Health Act),
1002(2)(B)(ii)(5) (ERISA), 2001(2) (enployee pol ygraph
protection), 2101(a) (workers' retraining notification),
2611(2) (O (4) (famly nedical leave); 29 CF. R Section 102.1
(National Labor Rel ations Board regul ations).

Mor eover, the term "enpl oyee benefit plan” is not so well-established
that it has becone universally accepted as a termof art. Conpare Mrissette
v. United States, 342 U S. 246, 263, 72 S. . 240, 249, 250 (1952)
("where Congressborrows terns of art in which are accunul ated the | ega
tradition and neani ng of centuries of practice, it presumably knows and
adopts the cluster of ideas that were attached to each borrowed word in
the body of learning fromwhich it was taken and the neani ng
its use will convey to the judicial mnd unless otherw se
i nstructed").

(FNA) The nere fact that an enpl oyee may or may not find

it easier or nore expedient to collect froma workers
conpensation i nsurance carrier than an enpl oyer does not
alter this analysis. The fact that an enpl oyer buys workers
conpensation insurance no nore converts the insurance into an
enpl oyee benefit plan than, for exanple, conpul sory notor
vehicle liability insurance converts auto insurance into a
"pedestrian benefit plan" or conmpul sory nmedi cal mal practice

i nsurance converts mal practice insurance into a "patient
benefit plan."”

(FN5) This is yet another difference between health or

life insurance and workers' conpensation insurance. |f the
enpl oyer does not maeke health care insurance contributions,
the enpl oyees will not receive health benefits. However,

M nnesota has created a special fund from which enpl oyees
receive their workers' conpensation paynents in the event
their employer is illegally uninsured. Mnn. Stat. Section
176.183, subd. 1. In this case, the enployees also are given
additional legal rights against the enployer. 1d., subd. 3.



