UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In Re:
Howard and Sharon Hewitt CHAPTER 7
Debt or s.
Bky. 97-33854

ORDER SUSTAI NI NG
OBJECTION TO
EXEMPTI ONS

This matter was heard on February 12, 1999, on
objection to anended exenptions clained by the
Debtors, Howard and Sharon Hewitt, in their
Amended Schedule C filed on January 19, 1999.
Appearances are as noted in the record of the
hearing. The Court: having heard argunents of
counsel ; having reviewed the briefs; and, now
being fully advised in the matter, makes this
ORDER pursuant to the Federal and Local Rules of
Bankr upt cy Procedure.

Thi s bankruptcy case was filed on June 5,
1997. The First Meeting of Creditors was held in
Mankat o, M nnesota on July 9, 1997. The Debtors
initially elected to use the exenptions provided
by M nnesota state |aw instead of those provided
by federal |law Conpare 11 U . S. C Section 522(d)
with 11 U S.C. Section 522(b)(2). In the Debtors
"Schedule C - Property O ained As Exenpt," they
clained the entire value of a personal injury
settlenent annuity as exenpt property under M
S. A Section 550.37(22).

The annuity resulted fromthe settlenment of a
personal injury action arising froma July 27,
1982 aut onobi | e- ot orcycl e accident. On June 20,
1985, M. Hewitt settled the claimby signing
a rel ease and settlenent agreenent with the
def endants Mark Lidstrom Northland Trailers,

Inc., and their insurance provider, Northwestern
Nati onal | nsurance Conpany of M |waukee, W sconsin
(Northwestern). According to the | anguage of the
settlenent, M. Hewitt agreed to "accept the
paynments to be nade pursuant to this Agreenment in
full conmprom se and settlenment of all his clains
agai nst Northland and Lidstrom for danmages on
account of personal injuries." The consideration
for M. Hewitt's release was the full paynent of
all agreed funds. Northwestern was required to
furni sh evidence "of an annuity contract in an



amount sufficient to satisfy and guarantee the
payment obligations set forth," and it was
"recogni zed and agreed that the paynents. . . are
guaranteed paynents." It was agreed that M.
Hewitt's only rights were "to the paynments set
forth therein as and when they are accrued" and
t hat Northwestern woul d purchase and retain
owner ship of the annuity.

The annuity payment contract schedule called
for approximately $250,000.00 to be paid M.
Hewi tt on or about May 30, 1985. Additionally, M.
Hewitt received approximately $41, 990. 63 for
nmedi cal , wage | oss and other clainms arising out of
the accident. Further, the annuity contract called
for the paynment of approxinmately $30,000.00 to M.
Hewi tt for additional and future nedical expenses,
and mandated that he woul d receive $1, 000.00 per
month starting on or about July 1, 1985, with the
| ast paynment due on August 1, 1991, for a total
payment over the six years of $74,000.00. Finally,
t he Agreenent provided that M. Hewitt would
recei ve periodic lunmp sum paynments starting on or
about Septenber 1, 1991 and endi ng on or about
Septenber 1, 2016 as foll ows:

Dat e Amount
Septenmber 1, 1991 15, 000. 00
Septenmber 1, 1996 20, 000. 00
Sept enmber 1, 2001 25, 000. 00
Sept enmber 1, 2006 30, 000. 00
Septenmber 1, 2011 35, 000. 00
Septenmber 1, 2016 250, 000. 00

The trustee objected to the cl ai ned exenption
on the ground that an annuity arising froma
pre-petition settlement of a personal injury claim
was not properly exenpt as a "right of action”
under M S. A Section 550.37, subd. 22.
Subsequently, the trustee noved the Court for
summary judgnent requesting that the Court
di sal | ow the exenption claimand declare the
remai ni ng annuity paynments to be property of the
bankruptcy estate. In response, the Debtors noved
the Court for summary judgnment requesting that the
Court allow the exenption claimor, in the
alternative, allow the Debtors to exenpt the
annuity paynments under M S. A Section 550. 37,
subd. 24.

Hearing on the notions was hel d on Novenber 4,
1998. The Court granted the trustee's Mtion for
Sunmary Judgnent, sustained the trustee's
obj ection, and, adjudicated that all proceeds from
the personal injury settlenment annuity, including
future paynments, were property of the bankruptcy
estate. The order for judgnent provided, in part:

all proceeds of the Northwestern
settlenent, including future paynents,
are property of the bankruptcy estate.



Menor andum Order Granting Sunmary
Judgment, Decenber 18, 1998.

Judgnment was entered pursuant to the order, and
cont ai ned identical |anguage:

all proceeds of the Northwestern
settlenent, including future paynents,
are property of the bankruptcy estate.
Judgnent, Decenber 18, 1998.

On Decenber 30, 1998, the Debtors filed their
Noti ce of Appeal fromthe judgnment, but |ater
caused di sm ssal of the appeal by notion. They
filed their Amended Schedule C, claimng the
Nort hwestern settl enment exenpt under 11 U S.C
Section 522(d), on January 19, 1999, the sane day
that the appeal was di sm ssed.

The trustee argues that the Court's Decenber
18, 1998, order and judgnment are res judicata and
bar further claimof exenption by the Debtors in
the Northwestern settlement. The Court agrees.

Res judicata precludes litigation of
clainms that were involved in earlier
proceedi ngs between the sane parties.
"Under the doctrine of res judicata, a
judgnment on the merits in a prior suit
bars a second suit involving the sane
parties or their privies based on the
sane cause of action." Lane at 741.
Thus, res judicata precludes the
relitigation of a claim or closely

rel ated clains, on grounds that were

rai sed or could have been raised or
asserted in a prior action.

Inre: Frank Mller et.al., 153 B.R 269,
272 (Bankr. D. M nn. 1993), quoting Lane
v. Peterson, 899 F.2d 737, 741 (8th
Cir.1990) (citations omtted).

The operative question in each case is
whet her the clains arise out of the sane
nucl eus of facts. As stated in
Rest at enent (Second) of Judgnents, [t]he
present trend is to see claimin factua
ternms and to nake it coterminous with the
transacti on regardl ess of the nunber of
substantive theories, or variant fornms of
relief flowing fromthose theories, that
may be available to the plaintiff;
regardl ess of the nunber of prinmary
rights that may have been invaded; and
regardl ess of the variations in the

evi dence needed to support the theories
or rights. The transaction is the basis
of the litigative unit or entity which



may not be split. Restatenent (Second)
of Judgnents 24, coment a at 197 (1980)
[footnote omitted].

Lane, at p. 743.

Mller, 889 F.2d at 275.

The debtors, inIn re: Frank Mller et. al.
initially sought to exenpt certain pension plans
fromtheir estates, but failed. Later in the
cases, the debtors sought to exclude the plans
fromtheir estates under 11 U. S.C. Section
541(c)(2). In rejecting the exclusion attenpt,
this Court said:

The actions involve the sanme nucl eus of
operative facts. Both the prior and
present proceedi ngs involve clains of
entitlenent to the pension plans. The
original actions involved objections by
the Trustee to the Debtors' attenpts to
exenpt the property fromthe estates. In
those matters, the property was

concl usively presuned to be estate
property, subject to exenption under
Section 522. Under the Debtors' present
theory, they contend that their interests
in the plans were never property of their
est ates because they are excluded under
Section 541(c)(2). The claimis
entitlenent. Both the Section 522 and
Section 541 involve determnations of
entitlenent to the vested pensions at
filing as between the Debtors and their
estates. Essentially, Section 522 and
Section 541 can be viewed as the basis
for variant fornms of relief asserted by
the Debtors and the Trustee as to their
conpeting clains of entitlenent to the
pensi on pl an funds.

The Debtors' reliance, in the second
proceedi ng, on different substantive | aw
and new | egal theories, does not preclude
the operation of res judicata. Contrary,
the doctrine prevents a party from suing
on a claimthat is in essence the sanme as
a previously litigated claim but is
dressed up to look differently. Lane at
744,

Here, both the exenption and excl usion
actions arise out of the sane nucl eus of
operative facts because they involve a
determ nation of entitlenment to the
vested pensions at filing as between the
Debtors and their estates. The basis for
the actions originated at filing. The
nmotivation of both actions is singular,
to establish entitlenment to the sane
property. Accordingly, all of the



requisites of res judicata exist to
preclude the Debtors fromrelitigating
the claimof entitlement to the pension
funds pursuant to the newy raised theory
of excl usion under Section 541(c)(2).
Mller, 899 F.2d at 275.

The sane reasoning applies in this case.
Here, the claimasserted by the Debtors in their
Amended Schedule Cis the same claimlitigated in
the earlier objection, that is, entitlenent to the
Nort hwestern settlenent. Wien the claimwas first
pl aced in issue, it was incunbent upon the
conpeting parties to assert all alternative
theories of entitlenent to the property. 1In re:
Marshal |, 224 B.R 399, 400 (Bankr. D. M nn.
1998), (Once the exenptibility of the sexua
harassnment claimwas put at issue, it was
i ncunmbent upon the debtor to raise all grounds
that were available to himin support of his claim
that the cause of action was exenpt. Not having
done so, he cannot relitigate the sanme claim
again. Res judicata prevents litigation of al
grounds for, or defenses to, recovery that were
previously available to the parties, regardl ess of
whet her they were asserted or determned in the
prior proceeding.)

The Debtors argue that they are entitled to
pursue the exenption despite the earlier
proceeding, citing Fed. R Bankr. P. 1009, which
provides in part:

(a) Ceneral right to anend

A voluntary petition, list, schedule, or
statenment nmay be anmended by the debtor as
a matter of course at any tine before the
case is closed. The debtor shall give
noti ce of the anendnent to the trustee
and to any entity affected thereby...

However, the amendnent of a schedul e cannot
nullify a final order or judgnment. The genera
right to anend Schedul e C does not necessarily
entitle a debtor to a particular exenption clainmed
in the newy anmended Schedul e.

Based on the forgoing, it is hereby ORDERED
that: the Trustee's objection to the newy
cl ai ned exenption by the Debtors, through their
Amended Schedule C filed January 19, 1999, of the
Nort hwestern settlement annuity i s sustained; and,
all proceeds of the Northwestern settlenent,
i ncluding future paynents, are property of the
bankruptcy estate.

Dat ed: March 4, 1999. By The Court:






