UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In Re:
Kenneth R Her mann
Wendy K. Her mann, CHAPTER 13

Debt or s.
Bky. 97-35187

CORDER

This matter is before the Court on objection
by the Debtors to the claimof the Departnent of
the Treasury, Internal Revenue Service, Amendnent
No. 2 to the Proof of C aimdated Septenber 29,
1997, by the Departnment of the Treasury-Interna
Revenue Service, filed on May 13, 1998. The filed
claimincludes a secured claimin the anount of
$13,304.01, to which the Debtors object. Hearing
was held on the objection on July 14, 1998. The
Court, having considered and revi ewed t he evi dence
presented at the hearing; having reviewed and
consi dered the argunents and briefs of counsel
and, being fully advised in the matter, now makes
this ORDER pursuant to the Federal and Local Rules
of Bankruptcy Procedure.

The Debtors filed for relief under 11 U S.C
Chapter 13 on August 5, 1997. The IRS filed its
claimin the estate Septenber 29, 1997,
subsequently anended by filing on May 13, 1998.
Part of the claimwas filed as a secured claimin
t he amount of $13,304.01, based on a tax lien
filed in Ransey County on May 17, 1995, for the
unpaid income tax liabilities of Debtor Wendy
Hermann for the year endi ng Decenmber 31, 1991
The filing of the tax lien resulted in the lien
attaching to Wendy Hernann's joint tenancy
interest in the honmestead of the Debtors. Kenneth
Hermann is the other joint tenant, and is not
liable for the tax.

At bankruptcy filing, the Debtors' equity in
t he honestead, disregarding the tax lien, was
$25,808.02. The IRS asserts that the value of its
lien is one half that anount, $12,904.01, which
the IRS clainms is the value of Wendy Hernmann's
joint tenancy interest in the homestead. The
Debtors claimthat the I RS has produced no
evi dence of value of Wendy Hernmann's joint tenancy
interest in the honestead, and, that the Debtors
evi dence shows the interest to have no value. The
Debtors argue that the portion of the IRS claim



filed as a secured claim should be all owed as a
general unsecured claim

The al |l owed amount of the IRS secured claimis
determ ned by application of 11 U S.C. Section
506(a), which provides:

506. Determ nation of secured status

(a) An allowed claimof a creditor
secured by a lien on property in which
the estate has an interest, or that is
subj ect to setoff under section 553 of
this title, is a secured claimto the
extent of the value of such creditor's
interest in the estate's interest in such
property, or to the extent of the anount
subj ect to setoff, as the case may be,
and is an unsecured claimto the extent
that the value of such creditor's
interest or the amobunt so subject to
setoff is less than the amount of such
allowed claim Such val ue shall be
determined in |light of the purpose of the
val uati on and of the proposed disposition
or use of such property, and in
conjunction with any hearing on such

di sposition or use or on a plan affecting
such creditor's interest.

Cenerally, a creditor whose claimis secured has
an all owed secured claimin the bankruptcy case of
the debtor to the extent of the value of the
collateral securing the claim The creditor has
an unsecured claimfor any remai ning bal ance of
the claim The Debtors have elected to retain
their honestead, and seek "cram down" of the IRS
al |l oned secured claimto zero

Under Section 506(a), the value of property
retained in the exercise of Chapter 13's "cram
down" option is the cost the debtor would incur to
obtain a like asset for the sane proposed use.
Associ ates Conmerci al Corporation v. Rash, 117
S.Ct. 1879 (1997). The burden is on the creditor
to establish the allowed anmount of the creditor's
secured claim

An appropriate first step in valuation of
collateral that secures a claim is to identify
the collateral. In this case, the collateral is
Wendy Hermann's individual joint tenancy interest
in the homestead of the Debtors. The IRS offers
as proof of the all owed anobunt of its secured
claim the undisputed equity in the Debtors
honestead. The I RS argues that the val ue of Wendy
Her mann' s individual joint tenancy interest is one
hal f of the equity. The Debtors argue that Ms.
Hermann's interest has no value; or, at the very
| east, that the IRS has denonstrated none.



Wthout the right to unilaterally sever the
joint tenancy, the interest of a honmestead joint

tenant spouse in Mnnesota is limted to:

(1)

possession: and, (2) a right of survivorship to
the other joint tenant's interest. See: O Hagan
v. United States, 86 F.3d 776, 781 (8th Cr. 1996).

Here, Ms. Hermann does not have a right to

unil aterally sever the joint tenancy with M.
Her mann. (1) Accordingly, her interest is one of

possession with right of survivorship.

The Debtors, citing O Hagan, argue that Ms.
Hermann's right to possession, as honestead joint
tenant spouse, has no val ue because the right

cannot be transferred to third parties.

Wthout the right to sever the joint

tenancy or to convey his interest in the
honest ead property, if lawfully severed,
M. O Hagan's right to use and occupy the
property is a limted, personal right of
possession. See Elfelt, 485 N W2d at 62
(stating that "the statutory requirenent
of spousal consent illustrates that the
nature of the property interest owned by
a spouse in a jointly held honestead is a

l[limted interest”). Neither the

government nor a third-party purchaser
woul d be able to exercise this limted

ri ght of possession because under

M nnesota | aw only the spouses have this
possessory right in homestead property.

See M nn. Stat. Section 507.02; see

generally United States v. Certain Rea

Property Located at 2525 Leroy Lane,
F.2d 343, 351 (6th G r.1990) (stating

910

that "the CGovernnent may properly acquire
only the interest which M. Marks held as

cotenant by the entireties ... [but]

cannot occupy the position of M. Marks

in the entireties estate, since the

estate is founded on nmarital union, and

t he Governnment obviously cannot assune

the role of spouse to Ms. Marks"), cert.
denied, Marks v. United States, 499 U.S.

947, 111 S. Ct. 1414, 113 L.Ed.2d 467
(1991). Therefore, M. O Hagan's
possessory interest in the homestead

property "wears out" when it is held by
anot her party. This would seemto be the

preci se scenario contenplated by the
phrase that the government "

'steps into

t he taxpayer's shoes but must go baref oot
if the shoes wear out.' " Rodgers, 461
US at 691 n. 16, 103 S.Ct. at 2141 n

16 (quoting 4 Bittker, 111.5.4 at
111-102).
O Hagan, 86 F.3d at 782.

Citing O Hagan, the Debtors argue that there

likely is no market value to her right of



survivorship either. A third party purchaser
woul d sinply be ganbling that M. Hernmann woul d
predecease Ms. Hermann. A third party could not
record the acquired interest. And, finally, a
third party purchaser would acquire Ms. Hermann's
nortgage liability if M. Hermann were to
predecease her. See: O Hagan v. United States, 86
F.3d 776, 783, 784 (8th Gr. 1996). The O Hagan
court observed:

Al t hough we believe it is highly

i nprobable that a fully-informed
third-party purchaser would buy such a
l[imted property right, we acknow edge
that the governnment does have a valid
lien on M. O Hagan's survivorship
interest . . .

O Hagan, 86 F.3d at 784.

VWil e O Hagan provides a conplete and accurate
anal ysis of the value of spousal joint tenancy
interests in honestead property to third parti es,
the O Hagan rational e does not apply to this case
in valuation of the IRS Section 506(a) secured
claim O Hagan involved an attenpted tax lien
forecl osure on the O Hagans' honestead, not a
Section 506(a) "cram down" valuation of a secured
claim In that case, the non taxpayer joint
tenancy spouse cl ained that the val ue of her
interest in the property was greater than the
value of the IRS tax lien. The value of the tax
lien was not based on repl acenment cost of the
liened property interest to the taxpayer joint
t enant .

Val uation of a secured claimin connection
with the Chapter 13 "cram down" is based on what
the debtor, who has elected to retain the
property, would be willing to pay for repl acenment
property. Valuation is fromthe debtor's
perspective, not fromthe creditor's. It is not
based on what a dissiml|ar stranger m ght be
willing to pay for the property. "[T]he value of
the property (and thus the amount of the secured
cl aimunder Section 506(a)) is the price a willing
buyer in the debtor's . . . situation would pay to
obtain like property froma willing seller”

Associ ates Conmerci al Corporation v. Rash, 117
S.Ct. 1879,1884 (1997), enphasis added. "lIn sum
under Section 506(a), the value of property

retai ned because the debtor has exercised the
Section 1325(a)(5)(B) "cramdown" option is the
cost the debtor would incur to obtain a |ike asset
for the sanme 'proposed ... use'."” Associates
Commer ci al Corporation v. Rash, 117 S. C.

1879, 1886, enphasi s added.

There can be no willing buyer in Ms.
Hermann's situation to neasure repl acenent val ue
to her, since the benefits of joint tenancy
owner shi p of honmestead property by spouses is
uni que to the spouses. Indeed, Ms. Hermann is



i ncapabl e of replacing her interest herself

wi t hout the cooperation of M. Hermann. But, that
does not nean that her interest in the property
has no replacenent value to Ms. Hermann. The

uni queness of her interest and its irreplaceable
nature enhance its value to her rather than
detract fromit.

The Suprenme court, in Associates
Commer ci al Corporation v. Rash, observed:

Qur recognition that the replacenent-

val ue standard, not the foreclosure-value
standard, governs in cram down cases

| eaves to bankruptcy courts, as triers of
fact, identification of the best way of
ascertaining replacenent val ue on the
basi s of the evidence presented. Wether
repl acenent value is the equival ent of
retail value, whol esal e value, or sone
other value will depend on the type of
debtor and the nature of the property .

Aséociates Commer ci al Cor poration v.
Rash, at 1886, ftn 6.

Here, one half the total equity in the property,
di sregarding the IRS lien on her interest, is
prima facie proof of the replacement cost of Ms.
Hermann's interest in the joint tenancy honmestead
property to her, in valuation of the IRS all owed
secured cl ai munder Section 506(a) upon her
election to retain the property. The Debtors
evi dence denonstrates | ack of value of her unique
interest to others, not replacenent cost to Ms.
Her mann; and, the evidence is insufficient to
rebut the prima facie proof offered by the IRS
Accordingly, the replacenent cost to Ms.
Her mann of her joint tenancy interest in the
honmestead of the Debtors is one half the tota
equity in the property, which is $12,904.01
di sregarding the IRS lien. That is the allowed
anmount of the secured claimof the IRS pursuant to
Section 506(a) valuation

Based on the foregoing, it is hereby ORDERED:
the Debtors' objection to the filed claimof the
I nternal Revenue Service, Arendnent No. 2 to the
Proof of C aimdated Septenber 29, 1997, by the
Department of the Treasury - Internal Revenue
Service, filed May 13, 1998, is partially
sustai ned and partially overruled. That part of
the IRS claimfiled as a secured claimin the
amount of $13,304.01, is allowed as a secured
claimin the anount of $12,904.01

Dat ed: Septenber 1, 1998. By The Court:



DENNI'S D. O BRI EN
CH EF U. S.
BANKRUPTCY JUDGE

(1). A joint tenant may not unilaterally sever a
joint tenancy where the other joint tenant has
detrimentally relied on its existence. See,
Hendri ckson v. M nneapolis Fed. Sav. & Loan Ass'n,
161 N.W2d 688 (1968). nligating oneself to
repay an entire nortgage note undertaken with the
other joint tenant of the nortgaged property
constitutes detrinmental reliance on the existence
of the joint tenancy. O Hagan, 86 F.3d at 781.
M. Hermann joined in a nortgage note and deed
with respect to the property with Ms. Hermann in
April of 1994. The nortgage remai ns unpaid, and
M. Hermann is jointly and severally liable on the
not e.



