UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON
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In re:

RANDY FLI TTER aka ORDER GRANTI NG DEBTORS'
RANDALL ALLAN FLI TTER MOTI ON FOR LI EN AVO DANCE,
and MARI AN FLI TTER, | N PART, AND OVERRULI NG
TRUSTEE' S OBJECTI ON TO
DEBTORS' CLAI M OF EXEMPTI QN,
| N PART
Debt or s.
BKY 3-94-107
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At St. Paul, Mnnesota, this day of April,
1995.

This Chapter 7 case cane on before the Court for
hearing on the Debtors' notion for |ien avoi dance.
The Debtors appeared personally and by their
attorney, Perry A Berg. Chapter 7 Trustee Mark C.
Hal ver son appeared for the bankruptcy estate. Upon
t he nmovi ng and responsive docunents, the record nade
at the hearing, and the post-hearing nmenoranda
subm tted by counsel, the Court nakes the foll ow ng
order.

The Debtors filed a voluntary petition under
Chapter 7 on January 10, 1994. They are engaged in
farm ng in Waseca County, M nnesota. On their
Schedul e B, they included entries for |ivestock(1l) of
a total value of $5,175.00, and farm ng equi prent (2) of
a total value of $6,395.00. On their Schedule D
for creditors hol ding secured clainms, they included
an entry for Vern and Irma Flitter, of Penberton
M nnesota. (3) They stated the amount of those persons
secured claimas $3,000.00 and identified the
col ateral as "MACHH NERY" and "TRACTOR AND SKI D
LOADER. " On their Schedule C, the Debtors clained
exenptions for all of their Iivestock and farmng
equi prent, citing Mnn. Stat. Section 550.37 subd. 5(4)
as their authority.

On March 24, 1994, the Trustee of their
bankruptcy estate filed a paper entitled "Notice
and (bjection to C ainmed Exenpt Property.” 1Init,
he objected to the Debtors' claimof exenption in,
inter alia, their equipnent and |ivestock, on the
foll owi ng ground:

The trustee's prelimnary investigation

reveals that these itenms may be subject to

an unperfected security interest voidable

by the trustee, in which case the debtors

cannot exenpt the itens that they recovered

by the trustee and are subject to a

vol untary transfer--as would be the case

with the grant of a security agreenent

[sic].



Contrary to the requirements of Loc. R Bankr. P. (D
Mnn.) 702 and 1202 and Local Form 1202, the Trustee
did not give notice of a hearing on this objection
He has not yet done so.

On July 7, 1994, the Debtors filed the notion at

bar. Inits text, they averred that the el der
Flitters claima security interest against the
Debtors' |ivestock, machinery, equipnent, and al

crops, under color of a security agreenent and
acconpanyi ng UCC-1 financing statenent filed on
Septenber 1, 1989. Asserting that the existence of
this security interest inpairs any allowable claim
of exenption in those itens to which they would
entitled, they request that it be avoi ded pursuant
to 11 U S.C. Section 522(f)(2)(B).(5)

Though he is not a naned party-respondent to
this nmotion, the Trustee has filed an objection to
it. He asserts that the Debtors' hypothetica
equity interest in the elder Flitters' collateral is
not subject to exenption in this case, and therefore
cannot be recovered by the Debtors via a renedy that
i s dependent on exenptibility like Section 522(f)
is. He bases his argunment on a sequence of four
propositions:

1. The Debtors voluntarily granted the

security interest to the elder Flitters.

2. The elder Flitters' security interest
is presently unperfected and hence is

subj ect to avoi dance or subordination at
his instance pursuant to 11 U S.C. Section
544(a). (6)

3. Were he to take his avoi dance
renedi es, the Debtors could not use 11

U S.C. Section 522(g) to claiman exenption
for the value in the collateral that he
woul d have recover ed.

4. Because in such an instance the

Debt ors woul d not be able to claimany
recovered val ue as exenpt, they shoul d not
be allowed to "prejudice"” the estate's
avoi dance powers by exercising their own
renedy before he does.

As framed by the pleadings for this notion
then, the issue is an interesting one: as between
a debtor's right of Iien avoi dance under Section
522(f)(2) and a trustee's avoi dance and recovery
powers under 11 U.S. C. Section Section 544, 550, and
551, which one trunmps? There is very little
publ i shed casel aw t hat addresses this question, even
i n passing.

Utimately, the Trustee's argunment is flawed by
its failure to recogni ze a nuance inherent in the
very structure of Section 522(g). He is correct in
the first several premises of his argunment: if the
elder Flitters' lien was not perfected as of the



commencenent of this case, the Trustee could have
exerci sed his strong-arm powers agai nst the liens.

Then, had he been successful, 11 U S.C Section 551
woul d have preserved the Debtors' original transfer

for the benefit of the estate,(7) and 11 U S.C. Section
550(a) (8) woul d have enabled himto recover the ful
unencunbered ownership in the subject assets from

the elder Flitters.

After that, however, it gets a bit nore
conplicated than the Trustee acknow edges.

11 U.S.C. Section 522(g) gives debtors a right
to reclai msuch recovered property back fromthe
estate in certain cases.(9) Congress afforded this
right to give debtors an enhanced benefit from
statutory exenption rights. H R REP. No. 595, 95th
Cong. 1st Sess 362-363 (1977); S. REP. No. 989, 95th
Cong., 2d Sess. 76-77 (1978). As the Trustee points
out, Section 522(g) inmposes one significant
[imtation on this right, by negative inplication
where in the first place a debtor voluntarily parted
with the value that the trustee has recovered--as,
for exanmple, by a consensual grant of security
i nterest--he cannot neet the requirenent of Section
522(g)(1)(A), and cannot use Section 522(g)(1l) as
the basis for his claimof exenption. However,
Section 522(g)(2) opens the debtor's right back out
again, for the classes of assets that are subject to
a debtor's lien avoi dance powers under Section
522(f). In re Hollinsed, 54 B.R 155, 156 (Bankr
WD. Ws. 1984); In re D palm, 24 B.R 385, 387-388
(Bankr. D. Mass. 1982). For this source of
secondary exenption rights, it is irrelevant whet her
the original transfer was voluntary or involuntary. (10)

Section 522(g)(2), then, is the authority that
defeats the Trustee's argunment and trunps his
avoi dance renedies, to the extent of the Debtors
i en avoi dance renedy under Section 522(f). As long
as the Debtors have invoked their remedy first, 11
U S.C. Section 522(i) gives themthe right to
recover the assets that are subject to it, directly
fromthe elder Flitters and free and clear of their
lien.(11)

The structuring of final relief on the Debtors
nmoti on, however, requires a little nore refinenent
than they have given it. They have requested an
order avoiding the elder Flitters' |ien against al
of their collateral, including crops, farm product
i nventory, and livestock.(12) They fail to recognize
however, that their power to unseat |iens under
Section 522(f)(2) does not extend to all classes of
assets that, in the absence of liens, they could
shelter fromthe estate via exenption under Section
522(b). In re Thonmpson, 750 F.2d 628, 631 (8th Gir.
1984). A debtor's lien avoi dance power under
Section 522(f)(2) lies against only the categories
of assets that are identified in its enabling
statute. In re Psick, 61 B.R 308, 313 (Bankr. D
M nn. 1985). |In the present case, those assets
anmount to "inplenents, . . . or tools, of the trade
of the debtor . . . " 11 U S.C Section



522(f)(2)(B). Though a debtor may avoid
nonpossessory, nonpurchase-noney security interests
in "animal s" and "crops,” he may do so only to the
extent that such property is "held primarily for the
personal, famly, or household use of the debtor or
a dependent of the debtor."™ 11 U S.C Section
522(f)(2)(A) (enphasis added). The Debtors here
were and are |livestock and crop farmers. As such
they held the fruits of that activity as business
inventory, in the nature of capital assets, and lien
avoi dance under Section 522(f)(2) cannot divest the

elder Flitters' liens against them |In re Thonpson,
750 F.2d at 630-631.(13)
The renedy will |ie against the bal ance of the

assets in controversy here, the farm machi nery and
equi prent that is properly allowed as exenpt to the
Debtors. Though technically the Trustee's objection
to the Debtors' claimof exenption in those assets
is not before the Court, there is no reason not to
enter an order overruling it; the Trustee's theory
of objection is not neritorious as to those assets,
and they should be vested in the Debtors, free and
clear of the clainms of either the elder Flitters or
the estate, without further delay.

I T 1S THEREFORE ORDERED:

1. That the Trustee's objection to the
Debtors' claimof exenption in the follow ng farm
equi prent and machi nery:

J.D. 4020 Tractor

Pl ow 1/2

Field Cultivator

Hydramatic 1/2

Bl ower

Fl ai | Spreader

Spr ayer

Cultivator-4

St al k Chopper

Chi esal Pl ow

JD Planter 8

Pressure Washer

Calf Stalls

Hog Sheds

Fence Panel s

Hog Feeders (2)

Hog Feeder

Farrow ng Crates

Hog Waterers

Hog Water Heater

Feeders Crates

Hog Carrier

Farrow Crates

Hog Feeders

Wat er er

Hog Feeder

Gates Crates

Hut s

is overruled, and the Debtors shall henceforth hold
that farm machi nery and equi pnent free and cl ear of
any clainms of the bankruptcy estate.



2. That the lien that Vern and Irma Flitter
hel d or asserted against the farm machi nery and
equi prent described in Term1 of this order as of
t he conmencenent of this case is avoi ded pursuant to
11 U.S. C. Section 522(f)(2)(B). Pursuant to 11
U S.C. Section 522(i), the Debtors shall hold that
farm machi nery and equi pnent free and cl ear of any
claimor interest of Vern and Irma Flitter

3. That the Debtors' notion for |ien avoi dance
is denied in all other respects.
4. That the lien inpressed against certain

funds pursuant to Term2 of this Court's order of
July 27, 1994, shall continue in force and effect.
The according of relief under this order shall not
prejudice the estate's right, if any, to recover any
and all livestock, crops, farmproducts and farm
i nventory that the Debtors had on hand as of the
commencenent of this case, and the proceeds thereof,
agai nst the clainms of any party hol ding or asserting
a security interest in them

5. That, to advance the estate's claimto the
assets identified in Term4 of this order, the
Trustee shall file an adversary proceeding for
appropriate relief against Vern and Irma Flitter
within 30 days of the date of this order.

BY THE COURT:

GRECORY F. KI SHEL

U S. BANKRUPTCY JUDGE
(1) Specifically, they listed 30 head of sows, 75
feeder pigs, and 2 boars as the |ivestock that
they owned as of the commencenent of this case.
(2) 1In an exhibit to the Schedule B, they gave a
detailed list of this equipnent.
(3) Vern and Irma Flitter are the parents of
Debtor Randy Flitter. For brevity, they will be
identified as "the elder Flitters."
(4) This statute grants an exenption from
col l ection process for
[f]arm machi nes and i npl ements used in
farm ng operations by a debtor engaged
principally in farm ng, |ivestock, farm
produce, and standi ng crops, not
exceedi ng $13, 000 in val ue.
(5) In pertinent part, this statute provides:
(f)Notw t hstandi ng any wai ver of
exenptions, the debtor may avoid the
fixing of a lien on an interest of the
debtor in property to the extent that
such lien inpairs an exenption to which
the debtor would have been entitled under
[11 U S.C Section 522]1(b) . . . , if
such lienis --

(2) a nonpossessory, nonpurchase-noney



security interest in any --

(B)i mpl ements, professional books, or
tools, of the trade of the debtor or the
trade of a dependent of the debtor
(6) In pertinent part, this statute provides:
(a) The trustee shall have, as of the
commencenent of the [bankruptcy] case,
and wi thout regard to any know edge of
the trustee or of any creditor, the
rights and powers of, or may avoid any
transfer of property of the debtor or any
obligation incurred by the debtor that is
voi dabl e by- -
(1)a creditor that extends
credit to the debtor at the tine
of the commencenent of the case,
and that obtains, at such tine
and with respect to such credit,
a judicial lien on all property
on which a creditor on a sinple
contract coul d have obtai ned
such a judicial |ien, whether or
not such a creditor exists; [or]
(2)a creditor that extends
credit to the debtor at the tine
of the commencenent of the case,
and obtains, at such tine and
with respect to such credit, an
execution agai nst the debtor
that is returned unsatisfied at
such tinme, whether or not such a
creditor exists . . .
The Eighth Grcuit has recognized that this
provi sion gives the trustee the power to avoid
unperfected |iens agai nst property of the
bankruptcy estate, or at least to subordi nate them
to the estate's claimto the sanme property.
Saline State Bank v. Mahl och, 834 F.2d 690, 692
(8th Cr. 1987); In re Shuster, 784 F.2d 883, 884
(8th Cr. 1986).
(7) 1t does so in just so many words:
Any transfer avoided under [11 U S.C
Section] . . . 544 . . . is preserved
for the benefit of the estate but only
with respect to property of the estate.
(8) This statute effectuates various trustees
powers. In the part pertinent to this case, it
provi des:
. . . tothe extent that a transfer is
avoi ded under [11 U.S.C. Section ] 544 .
the Trustee may recover, for the
benefit of the estate, the property
transferred, or, if the court so orders,
t he val ue of such property, from-
(1)the initial transferee of
such transfer or the entity for
whose benefit such transfer was
made . . .
(9) It does so by providing, in pertinent part:



(g)Notwi thstanding [11 U. S.C. Section
Section ] 550 and 551 . . . the debtor
may exenpt under . . . [11 U.S.C. Section
522] (b) . . . property that the trustee
recovers under [11 U.S.C. Section Section
] . . . 550, [or] 551, . . . to the
extent that the debtor could have
exenpted such property under subsection
(b) of this section if such property had
not been transferred, if--
(1) (A)such transfer was not a
vol untary transfer of such property by
the debtor; and

(B)the debtor did not conceal such
property; or
(2)the debtor could have avoi ded such
transfer under [11 U S.C. Section
522] (f)(2) . .
(10) Ba3|cally, the Trustee erred in not
recogni zi ng that Section 522(g)(1)(A) does not
nmodi fy Section 522(g)(2). The error is
under standabl e, to sonme extent. The multil ayered
cross-referencing in Section Section 522(f) -
(i) confuses even those readers who are versed in
bankruptcy theory; it certainly does not pronote a
sinmpl e and pronpt application of these provisions.
(11) Section 522(i) does so by vesting a debtor
with certain of the ancillary powers that a
trustee has to effectuate avoi dance renedi es,
t hrough the foll owi ng pertinent |anguage:
(1)1f the debtor avoids a transfer or
recovers a setoff under [11 U S.C
Section Section 522](f) or (h) . . . ,
t he debtor may recover in the manner
prescri bed by, and subject to the
[imtations of, [11 U S.C. Section ] 550

, the sane as if the trustee had

av0|ded such transfer, and nay exenpt any
property so recovered under [11 U S. C
Section 522](b) . .
(2) Not wi t hst andi ng [11 U S.C. Section ]
551 . . . a transfer avoided . . . under
[11 U.S.C Section 522](f) or (h) . . ,
may be preserved for the benefit of the
debtor to the extent that the debtor may
exenpt such property under [11 U S. C
Section 522](g) . . . or [11
U S.C Section 522(i)] (1) . .
The | ast clause of Section 522(|)(1) mrrors
t he predi cate assunption of Section 522(g)(2), and
reinforces the Court's prior concl usion.
(12) During the pendency of the Trustee's
objection and this notion, the Debtors had to
liquidate the livestock that was on-hand as of the
commencenent of this case. The Debtors and the
Trustee agreed to escrow the proceeds pendi ng the
outconme of this nmotion. Those funds are on
deposit and, pursuant to this Court's order, they
are inmpressed with all clains that the bankruptcy
estate had against the original |ivestock



(13) This leaves the elder Flitters' |ien against
these assets or their proceeds as the potential
subj ect of an avoi dance action by the Trustee.



