UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In Re:
CHAPTER 11

Eagan Tower O fice Building Partnership,

Bky. 92-35867
Debt or .

CORDER

The nmotion of Prudential |nsurance Conpany of Anerica
(Prudential) for relief fromstay cane on for hearing on January
29, 1993. Appearances are as noted in the record. The Court,
havi ng revi ewed the notion and nenoranda filed by the parti es,
havi ng heard oral argunment, and now being fully advised in the
matter, makes this ORDER pursuant to the Federal and Local Rules of
Bankr upt cy Procedure.

l.

Prudenti al holds a nortgage and an assignnent of rents on
commercial real estate of the Debtor securing a nortgage note in
the original amunt of $11,700,000.00. Prior to filing of the
petition, Prudential conmenced an action in state district court
for judgnment on the note, appointment of a receiver to collect the
rents, and for foreclosure of its nortgage. Principals of the
Debtor were nanmed in the suit based on joint and several liability
for the note.(1) The petition under Chapter 11 was filed on Novenber
4, 1992, before resolution of any issues in the state court
litigation. Prudential has not filed a claimin the estate. In
their separate answer to the state court conplaint, the principals
of the Debtor allege that the 11 U S.C. Section 362 stay prevents
the litigation fromgoing forward as to them

Footnote 1

Prudential is not seeking relief to obtain appointnment of a receiver,
to otherw se pursue its nortgage foreclosure, or to realize on its
assi gnnent of rents.

End Foot note

Prudenti al seeks relief fromthe stay agai nst the Debtor
for the limted purpose of obtaining judgnent in state court
against it on the note. Prudential seeks relief against the
principals of the Debtor by way of an order reciting that the 11
U S.C. Section 362 stay does not apply to them thereby resolving
against themthe contrary allegation in their answer filed in the
state court action. The Debtor objects to the relief sought
against it, and takes no position regarding the relief sought
agai nst the principals.

.

Prudential argues that relief against the Debtor is
appropriate, if not mandatory, because of 28 U S.C. Section
1334(c). That subsection provides:



(1) Nothing in this section prevents a...court in the
interest of justice, or in the interest of comty with
the State courts or respect for State law, from

abstai ning fromhearing a particular proceedi ng arising
under title 11 or arising in or related to a case under
title 11.

(2) Upon tinely notion of a party in a proceedi ng based

upon a State law claimor a State | aw cause of action

related to a case under title 11 but not arising under
title 11 or in a case under title 11, with respect to

whi ch an action could not have been commenced in a court

of the United States absent jurisdiction under this

section, the district court shall abstain from hearing
such a proceeding if an action is commenced, and can be
timely adjudicated in a State forum of appropriate
jurisdiction...
Prudential argues that its action against the Debtor on the note is
solely a state | aw cause of action, and, but for its being related
to a case under title 11, no action could be had on it in a court
of the United States. Accordingly, it argues, abstention is
mandat ory under 28 U.S. C. Section 1334(c)(2). But if not,
Prudenti al argues, then the Court shoul d exercise discretionary
abstention under 28 U S.C. Section 1334(c)(1). Abstention is not
appropriate under either subsection, and the notion for relief from
stay shoul d be deni ed.

The state court action against the Debtor for judgnent on
the note is not a proceeding related to case under title 11. It is
a pending prepetition action for a noney judgnment directly agai nst
t he Debtor, which presents no viable postpetition renmedy for
Prudential. Prudential is not entitled to judgnent against the
Debtor on the note except, perhaps, in the limted sense that it
m ght be necessary to the foreclosure of its nortgage. Prudenti al
does not seek relief fromstay to continue foreclosure. 1In |light
of the bankruptcy filing and status of the Debtor in Chapter 11
Prudential is entitled to seek the allowance and treatnent of a
claimin the estate, or, alternatively, to seek foreclosure of its
nortgage, but it is not entitled to a state court noney judgnent
agai nst the Debtor based on a prepetition state | aw cause of action
on the note. Accordingly, it would be inappropriate to grant
Prudential relief fromstay to pursue relief to which it is not
entitled in a state court. Certainly, 28 U S.C. Section 1334(c)(2)
has no application

28 U.S.C. Section 1334(c)(1) has no application either
Prudenti al has chosen not to file a claimin the estate. The
Debtor lists the claimin its schedules as fixed and |iquidated at
$15, 211, 011. 05, secured by collateral having a val ue of
$8, 300, 000. 00. There presently exists no proceedi ng, actual or
prospective, arising in or under title 11 that provides a basis for
the eval uati on of abstention considerations under 28 U S.C
Section 1334(c)(1).

Based on the foregoing reasoning, relief fromstay should
be deni ed as against the Debtor. Relief should be denied as
agai nst the principals too.

VWhile it seens clear that the Section 362 stay does not
protect the partners of the Debtor fromfurther litigation in the
state court action, it is inappropriate to determine in this Court
an issue that has arisen and exists as an affirmative defense of






