UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In Re: CHAPTER 7
DEXON, | NC., Bky. 3-90 1812
Debt or .
ORDER

At St. Paul, M nnesot a.

This matter is before the Court on objection of the U S.
Trustee to the final fee application of the attorneys for the
Debtor. Appearances are noted in the record of the hearing on the
matter, held July 16, 1990 The Court, having consi dered the
argunents of counsel, having reviewed the files and records
pertinent to the issues raised, and being fully advised in the
matter, now makes this order pursuant to the Federal and Loca
Rul es of Bankruptcy Procedure.

l.

The Debtor filed for relief under Chapter 11 on April 24,
1990 The case was voluntarily converted to a case under Chapter
7 on June 29, 1990 In the neantine, counsel for the Debtor
performed services for which it seeks conpensation in the anount of
$26,562. 00, The U.S. Trustee clainms that the anmpbunt sought is
excessi ve, and seeks a substantial reduction, arguing that the
short-lived Chapter 11 case was neither unique nor especially
conplicated, and that there is no apparent justification for the
fee. The Court agrees.

.

According to docunents filed early in the case in connection
wi th cash coll ateral proceedi ngs, the business of the Debtor was
t he design, production and nmarketing of custom zed capita
equi prent used in the sem conductor industry. |Its present product
was "newline", the result of four years research and devel opnment.
The Debtor's custoner base for this new product was extremnely
narrow, and consisted of essentially two clients. Although the
cash coll ateral docunents represented an assurance fromthe main
customer that pre- and post-petition orders would remain
unaffected by the filing, it was known to the Debtor by at | east
May 22, 1990 that neither customer was willing to do business with

Dexon. It was then apparent that there would be no reorganization
and that the case would be converted to Chapter 7.

The only activity of record in the Chapter 11 case is: i)
filing of petition and schedules, and first neeting; ii) cash
collateral proceeding, stipulated in the ordinary course w thout
evidentiary hearing; iii) proceedings involving the appointnent and

conpensation of professionals; and, iv) relief fromstay
proceedi ngs, | argely unopposed. A review of counsel's tine records
reveal s that nost of the out of court services rendered by Debtor's
counsel consisted of "conferencing” of one kind or another at a
rate of between $160 OO and $210. OO per hour.

These are experienced counsel, who present thenselves as
experts in the field of business reorganization and fi nanci al
restructuring, and who charge rates for services that range the



hi ghest in the region. The |egal analysis and foll owthrough | ega
wor k required, under the apparent circunstances of this case, fel
far short of that necessary to support the anount of "conferencing”
docunented in the tine records filed with the application
Attorneys with the collective experience of Debtor's counsel should
have been able to furnish necessary services in a much nore
efficient manner. The value of necessary |egal services rendered
on behal f of the Debtor-in-Possession in the case, given the
financial circunstances of the Debtor and its short and |l argely
unremar kabl e history in Chapter 11, sinply cannot exceed

$10, 000 OO

Counsel for the Debtor received a post-petition retainer in
t he anmpbunt of $25, 000 OO  Coincidentally, counsel held a pre-
petition unsecured cl aimagai nst the Debtor for the sane anmpunt.
Under the strict and literal interpretation of 11 U S.C Section
327(a), counsel did not qualify for enploynment by the Debtor post-
petition. See In re Leisure Dynamcs, Inc., 32 B.R 753, 754
(Bankr. D. Mnn.) (supplenental opinion to 32 B.R 751) aff'd, 33
B.R 121 (D. Mnn. 1983). However, enploynent was approved at
hearing on notion, in keeping with this Court's policy of allow ng
debtors to retain prepetition counsel for conveni ence and
famliarity where: the only otherw se disqualifying factor is the
exi stence of pre-petition unsecured debt due to prior services
rendered; and, appropriate safeguards can be fashioned to protect
both counsel and others fromreal and perceived conflicts of
i nterest.

Frankly, it appears that much of the fee requested here for
post-petition services, is really sought in hidden parti al
recouprment of counsel's pre-petition debt. Wile that m ght not be
true, the perception itself damages credibility, and is, perhaps,
sufficient reason to strictly construe Section 327(a) regardi ng
these situations in the future.

I T IS HEREBY ORDERED:

Debtor's counsel is awarded the sumof $10 OO0 OO as and for
conpensation for services rendered the Debtor-in-Possession during
pendency of its Chapter 11 case, and the sum of $2582.17 in
rei mbursement of costs incurred. The balance of post-petition
retainer shall be returned to the party entitled to receive it.

Dat ed: August 17, 1990 By The Court:

DENNI'S D. O BRI EN
U S. BANKRUPTCY JUDGE



